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Legal Problems of Insurance Agents- 


Expirations 


Reporting to our readers this month is 
Charles W. Tye, of Joseph Froggatt & 
Company, Newark, New Jersey. 


N the February article I pointed out that 

most insurance agents, other than life 
agents, represent more than one insurance 
company. Accordingly, it is the established 
rule that he does not become the agent of 
any company until he places the business of 
the insured with the company of his choice. 
There may be some exceptions to this gen- 
eral rale where prior custom and usage is 
involved, but generally a hybrid situation 
exists. It has been called by the courts a 
“peculiar relationship,” by reason of which 
the ordinary rules governing agent-princi- 
pal relationships do not apply. 

It is because of this so-called “peculiar 
relationship” that the legal ownership of 
expirations is so important. Particularly 
is this the case now, in view of recent 
litigation and the growth of various install- 
ment premium finance plans. I feel that 
most agents take for granted that they 
own the expirations under any and all con- 
ditions and circumstances. A review of the 
volume of litigation should dispel such com- 
placency. This may be true only where the 
agency contract clearly defines the rights 
of the parties to expirations. If the con- 
tract is silent or if it is ambiguous, the 
agent may find he does not own this valu- 
able asset under certain circumstances. 

What is meant by “expiration”? It was 
defined by an Illinois court as follows: “An 
expiration is in effect a record of the policy 
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issued to the insured, which contains th 
date of issuance, name of the insured, ex 
piration of the policy, amount of the insur 
ance premiums, property covered and term 
of insurance.” See F. B. Miller Agency: 
Home Insurance Company, 276 Ill. App. 4l 
These lists should be a closely guardel 
secret of the agency. 


As a broad general principle the court 
have established that ownership of the ex 
pirations, except for different contract ar 
rangements or custom and usage, are owne! 
by the agency. However, there is lack d 
uniformity as to the details of this owner 
ship, and some of the court decisions defi 
reconciliation. This is due, in part, to the 
fact that the legal doctrines involved a 
of comparatively recent origin. 


The first important decision involving tht 
question of ownership was the 1904 case ¢ 
National Fire Insurance Company v. Sullard 
89 N. Y. S. 934, popularly known as the 
“Yonkers” case. In this case the court hell 
that the “expiration register’ belonged t 
the defendant by reason of the assignment 
from a former agent who owned it. The 
court stated: 


“Owing to this practice [method of opera 
tion by a local agent] it may be said the 
business of an insurance agent who repre: 
sents several companies, and whose cus 
tomers, or so-called clients, leave the matter 
of the selection of the company entirely ti 
the agent, has a well-recognized value, the 
subject of sale, whose sale is only to be 
defeated by the refusal of the insurance 
company to appoint the vendee as agett, 
or a refusal of the customers of the vendor 
to patronize the new agent.” 
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This case is usually cited in connection 
with the problem of ownership of expira- 
tions, as is the case of Whitney v. Whitney, 
88 S. W. 311, decided in 1905 by the Court 
of Appeals of Kentucky. The ‘Yonkers” 
case also held that the agent could solicit 
the customers appearing on the expiration 
register provided he did not interfere with 
the insurance company’s outstanding poli- 
cies by attempting to induce premature can- 
cellations. 


A more recent but one of the leading 
cases involving this problem is F. B. Miller 
Agency v. Home Insurance Company, above, 
in which the court said: 


“The Agent may represent several com- 
panies engaged in writing the same kind 
of insurance. The agent solicits the busi- 
ness for the agency rather than for any par- 
ticular company. In doing so, he acquires 
knowledge of the client’s insurance needs, 
and many times, the amount of insurance 
written on a single risk is in excess of the 
amount authorized by any company he 
represents. He divides the risks among the 
companies in such manner as he may choose. 
He may so divide it that some of the com- 
panies he represents may not receive any 
part of it. Any company not receiving any 
part of the risk could have no right or 
interest in the record or information con- 
tained in such expirations. The agent may 
devote the whole of his time to the benefit 
of the agency, but the ultimate benefit from 
such service is divided among the several 
companies he represents. Expirations are 
acquired and prepared: at the expense of 
the agent.” 


Apart from its importance on the expira- 
tion question, the decision tends to empha- 
size the difference, under the law of agency, 
between a commercial agent and an insur- 
ance agent. It especially brings out the 
point that whereas a commercial agent 
normally solicits for a company, the insur- 
ance agent solicits on behalf of his agency. 
It also tends to emphasize the independent 
contractor status of an insurance agent. 


Similar to the Illinois decision in the 
Miller case, aforesaid, the federal court in 
Alliance Insurance Company v. City Realty 
Company, 52 F. (2d) 271, observed: 


“The principle involved, as stated by the 
National Association of Insurance Agents, 
is that the agent is owner of these expira- 
tions and the information connected there- 
with, except in cases of fraudulent practice. 


“Insofar as the principle is concerned, it 
is equally applicable, in either of the above 
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THIS ISSUE IN BRIEF 


As you read this issue you will learn 
that: 


taking for granted the ownership 
of expirations is an unbusinesslike 
thing to do. Page 146. 


it is time for serious scrutiny of 
the proposal to abandon insurance 
principles in favor of social benefits. 
Page 196. 

there is a split in thinking among 
the courts as to the existence of tem- 
porary insurance between the date of 
the application and the date on which 
the policy is issued. Page 215. 


insurance is so different from other 
commodities sold that the ordinary 
laws of supply and demand and the 
forces of competition cannot be relied 
on to do the job of policing the policy. 
Page 151. 


the clauses “caused by accident,” 
‘loading and unloading” and “care, 
custody and control” so commonly 
used and so similarly stated in policies 
of competing companies are not treated 
similarly by the judicial system. Page 


163. 


a large amount of recent writings 
has been in the excess and deductible 
insurance fields. Page 170. 


common stocks make*up about 
1 per cent of the investment holdings 
of life companies. Page 177. 


two cases [when an agent sells an agency, 
or when the agency is terminated by either 
company or agent], with the proviso always 
in mind that the title of the agent in the 
expirations is unencumbered, the agent must 
have paid all balances due the company, 
must be free from al] tainted practices in 
relation to his business and must not be 
guilty of any unprofessional or unlawful 
acts in connection with the change of status.” 

Thus, the ownership-of-expirations con- 
cept has grown, with most of the decisions 
favorable to the agent. For example, the 
Alliance case, above, is most important since 
it traces the history of the concept and 
in the last analysis depends largely on rules 
adopted by the National Association of Insur- 
ance Agents. On this point the court said: 

“From a consideration of the history of 
the American Agency System, the state- 
ment of the rule by the National Associa- 
tion of Insurance Agents, and the oral 
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testimony, it can be readily seen that the 
master’s finding is well supported. The de- 
fendant was in arrears in remission of bal- 
ances, and the insurance companies, under 
the custom, were entitled to dispose of the 
expirations. It was, therefore, not consid- 
ered determine de- 
fendant had been guilty of fraudulent practices 
within the meaning of the rule.” 


necessary to whether 


Up to this point the courts seem to be 
concerned only with the question of the 
right of the agent to use the expirations 
after termination of his agency contract, 
but with no indication that the insurance 
company does not have the same right. 


The case of Port Investment Company v. 
Oregon Mutual Fire Insurance Company, 94 
Pac. (2d) 734, is important in this respect. 
That case involved a highly restrictive type 
of agency contract, and, by reason thereof, 
the decision may have limited application. 
However, the court sided with the company 
on the question of the right to use the ex- 
pirations, indicating that custom might not 
control where a contractual arrangement 
was involved. The court said: 


“The opinion in Alliance Insurance Com- 
pany v. City Realty Company, supra, calls 
attention to the fact that the agent repre- 
sented several insurance companies and did 
not ordinarily solicit business for a par- 
ticular company, but placed any policy with 
such company as it selected. This case 
presents the opposite situation. Although 
the Port Investment Company represented 
other insurance companies, it was prohibited 
by the terms of its contract from placing 
any business with them that could be 
placed advantageously with the defendant, 
and it agreed to use its best etforts at all 
times to build up the business of its prin- 
cipal. Its duty under the contract, was 
primarily to solicit for and on behalf of 
the Oregon Mutual Fire Insurance Com- 
pany, and not on its own behalf. The mean- 
ing and purpose of these provisions is plain, 
and, it seems to us, excludes the idea that 
on the termination of the agency the plain- 
tiff could walk off with the business that 
it had solemnly agreed to build up on behalf 
of the defendant. 3 


Following this case, the leading case of 
Kerr & Elliot v. Green Mountaim Mutual Fire 
Insurance Company, 111 Vt. 502, 18 Atl. (2d) 
164, was handed down. This also involved 
a written contract, which contained the fol- 
lowing clause: “In the event of termination 
of this agreement, the agent having promptly 
accounted for and paid over premiums for 
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which he may be liable, the agent’s records, 
and control of expirations shall remain 
property of the agent and be vested in 
undisputed 


use 
the 
his possession; otherwise the 
records, use and control of expirations shal 


be vested in the company.” 


After a controversy resulting in the ter 
mination of the agency contract, the com- 
pany mailed a circular notice to its policy- 
holders, advising of the appointment of a 
agent and, in effect, soliciting their 
insurance business. In the -litigation whicl 
resulted, the court said: “We now come t 
the questions raised as to the plaintiffs’ con- 
duct after the termination of the contract 
What were their rights as to the use an 
control of the expirations as therein stated’ 
We not here concerned with what the 
situation would be were it controlled } 
custom or by the application of the laws 
of agency whether general or special and the 
agreement is silent as to this subject mat 


new 


are 


ter. The answers to our questions are ti 
be found in the agreement itself clear 
expressed, free from ambiguity and 

plain and understandable language. Unde 


the interpretation 

for the court The 
defendant had no property or other rights 
therein. aka effect t 
the defendant’s contention that the plaintiffs 
had an interest in the expirations in ques 
tion only for the purpose of having the pol 
cies renewed in the defendant company & 
contrary to the clearly expressed intentior 
of the parties as set forth in the agreemet 
and requires reading into the contract some 
thing foreign to it. Any interference 
by the defendant for the purpose of an 
tending to hinder them from so doing [plac 
ing expiring insurance with other compa 
nies] would be an invasion of such rights’ 


circumstances 
this contract was 


these 


[To give force or 


The court rejected authorities offered b 
the defendant which were claimed to shov 
the opposite, saying: “ 
are the rights of the agent controlled b 
a contract. e 


There are, of course, contrary cases. Fo’ 
example, in Arrant v. Georgia Casualty Com 
pany, 212 Ala. 309, which involved a com 
tract arrangement whereby he agreed t 
serve no other company, the court held th 
contract controlling on the question 0 
ownership of the expirations. The case 0 
Fidelity & Casualty Company of New Yori 
v. Downing & Downing, 88 Pa. Super. 133 
should also be examined by agents dom 
ciled in Pennsylvania. See, also, Kelly ‘ 
American Mine Owners Casualty Corporatio, 
161 Va. 206. (Continued on page 224) 
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“Stopgap”’ Federal Tax Formula 
for Life Insurers to Continue 


A year’s continuance of the present “stop- 
gap” formula for taxing life insurance com- 
panies has been agreed upon by the House 
Ways and Means Committee, and legislation 
effecting the continuance has been included 
in this year’s revenue revision bill (H. R 
8300). 

Provisions in the 1954 revenue 
bill pertaining to taxation of other insurance 
make The 
scheduled reduction in the tax rate has been 
deferred one year, as for other corporations. 


revision 


companies no rate changes. 


An effort to provide “a permanent basis” 
for the taxation of the life insurers will be 
made by a subcommittee of the House tax- 
ation committee with Representative Curtis 
of Missouri as chairman. Other members 
appointed are Knox (Michigan), Utt (Cal- 
fornia), Mills (Arkansas) and 
(Kentucky). 


Gregory 


New York Compulsory Insurance 
Battle Echoed in Other States 


While the majority of the attention of the 
casualty insurance industry has been directed 
toward the legislative battle over compulsory 
motor vehicle insurance in the State of New 
York, at least five other states have bills on 
file that seek to accomplish the same goal— 
namely, the prohibition of motor vehicle 
registration unless proof of financial respon- 
sibility can be established by insurance or 
other financial means. These other states in- 
tude Kentucky, Maryland, Michigan, Mis- 
sissippi and South Carolina. 

Compulsory insurance for New York mo- 
torists was sanctioned March 8 by a special 
committee of the legislature. The Joint Leg- 


What the Legislators Are Doing 
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islative Committee on Unsatisfied Judgment 
Acts and Compulsory Insurance filed a re- 
port which stated that compulsory automo- 
bile insurance “is the only simple, logical 
and permanent solution to the problem of 


the financially irresponsible motorist” in 
New York State. 

Following enactment of the compulsory 
bill favored by the committee (S. B. 146 and 
A. B. 200), the report stated “a fraction of 
one per cent of accidents would involve un- 
insured motorists.” To provide a remedy for 
innocent victims of these motorists, the com- 
mittee recommended the assigned case plan 
bill (S. B. 2748 and A. B. 3197). This bill 
would require insurance companies to handle 
all bodily injury claims and property damage 
claims in excess of $100 against financially 
irresponsible motorists in the same manner 
as if the motorists were insured. Losses and 
expenses incurred in the operation of the 
plan would be distributed among all compa- 
nies licensed to write automobile liability in- 
surance in the state. 

The joint committee, in supporting com- 
pulsory automobile insurance, rejected the 
so-called “voluntary plan” sponsored by the 
insurance industry (S. B. 625 and A. B. 832). 
The committee also rejected the insurance 
industry’s contentions that compulsory in- 
surance legislation will lead to politics in 
rate-making or a state fund for the writing 
of automobile liability insurance in competi- 
tion with the private insurers. 


Compulsory insurance proposals in Ken- 
tucky are contained in twin bills (S. B. 65 
B. 101) which would require proof 


and H. 
of financial responsibility of 5/10/1 in order 
to register a vehicle. The Maryland measure 
(H. B. 63) has proof requirements of 10/20/1. 
Similar legislation in Michigan (H. B. 328) 
sets minimum financial responsibility at 5/10/1. 
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Proof requirements in Mississippi, under its 
compulsory insurance proposal, would be set 
at 5/10/5. South Carolina’s proposal would 
set proof requirements at $10,000 for injury 
to persons and at $5,000 for property damage. 
The compulsory insurance proposals are 
not the only solutions being advanced in the 
state legislatures to cope with the problem 
of the financially irresponsible motorist, how- 
ever. In three states—Maryland (H. B. 8), 
Massachusetts (H. B. 374) and New York 
(A. B. 3127)—bills calling for unsatisfied 
claim and judgment funds have been intro- 
duced. Two states—Michigan (H. B. 39) 
and New York (S. B. 1073)—seek the enact- 
ment of an impoundment statute against 
vehicles involved in costly accidents. 


Massachusetts Leads States 
in Number of Laws Enacted 


Massachusetts legislators, who are required 
by law to file their proposed bills in advance 
of the legislative session, have reflected this 
early filing requirement in the speed with 
which they have enacted legislation. Five in- 
surance laws have been passed and approved. 


The first law of the 1954 session pertain- 
ing to insurance adds to the list of “unen- 
cumbered” real property upon which domestic 
insurance companies may make loans. Added 
to the list are real properties upon which 
instruments exist reserving parking rights 
and real properties upon which exist options 
to purchase or liens for nondelinquent taxes 
or assessments. Chapter 65, Laws 1954, 
H. B. 772, approved February 2, 1954, effec- 
tive May 4, 1954. 

A second Massachusetts law would permit 
the predating of life and endowment insur- 
ance policies up to six months before the 
date of the original application so as to pro- 
cure a lower age rate. Chapter 66, Laws 
1954, H. B. 771, approved February 2, 1954, 
effective May 4, 1954. A third law removes 
the requirement that employees of a domes- 
tic life insurance company contribute to the 
cost of group life insurance provided by the 
company. Chapter 75, Laws 1954, H. B. 
1206, approved February 3, 1954, effective 
May 5, 1954. 


The fourth law permits domestic insurance 
companies to make mortgage loans guaran- 
teed or insured under the Servicemen’s Re- 
adjustment Act of 1944. Chapter 176, Laws 
1954, S. B. 139, approved March 1, 1954, 
effective May 31, 1954. The final enactment, 
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to date, requires medical, hospital and life 
insurance to be furnished to boxing cop 
testants. Chapter 177, Laws 1954, S. B. 604 
approved March 1, 1954, effective May 31, 1954 


Other 1954 enactments noted have bee 
made by legislatures in Maryland, Sout) 
Carolina and Virginia. 

In Maryland, a new amendment to the 
financial responsibility law requires a person 
whose driving license has been revoked or 
suspended to maintain adequate proof 
financial responsibility at all times in the 
future. ‘Chapter 16, Laws 1954, H. B. 9 
approved March 2, 1954, effective June | k 
1954. A second Maryland law establishes 
reciprocity with other states in the suspen- 
sion and revocation of driving privileges o/ 
residents who fail to meet financial respon- 
sibility requirements. Chapter 19, Laws 1954 
H. B. 12, approved March 2, 1954, effectiv 
June 1, 1954. 


A new South Carolina law relates to frat. 
ernal benefit associations. Removing a spe 
cific listing of permitted beneficiaries, th 
new law permits payment of death benefits 
to any designated beneficiary who has at ( 
insurable interest in the insured’s life. The c 
new law also makes changes in the provi 
sions relating to the issuance of benefit cer- N 

I’ 
other provisions, it removes any limitatioif yea; 
on benefits. Ratification 630, Acts 1954, S. BE wou 
489, approved and effective February 26, 194§ shay 
they 
trac’ 
of Ce 


tificates upon the lives of children. Among 


The new Virginia statute provides for the 
compulsory mutualization of stock life ir 
surance companies by courts of equity when: 
ever a plan for such mutualization shall have 
been in effect for more than five years ani 
when certain other conditions are met 
Chapter 20, Laws 1954, H. B. 6, approveif — 
February 19, 1954, effective 91 days after 1V 
adjournment. Inswi 
in Se 
Com) 


Contributory Negligence i 
Four additional states have introduced leg. _ 
islation which would bar contributory neg§376 ( 
ligence as a complete defense in negligence T! 
suits and would prorate damages according 
to the amount of negligence of the plaintiff 
The states and the introduction numbers of tht 
bills are as follows: Kentucky (S. B. 179), 
Mississippi (H. B. 552), New York (S. B | 
1097, A. B. 2086 and A. B. 3066) and Virginiag " ° 
(H. B. 876). Last month this section noted 
similar introductions in the states of Arizoni§ 14 O 
and Michigan. 
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Forces Shaping the Insurance Contract 


By FRIEDRICH KESSLER, Professor of Law, Yale Law School 


The following six papers were 
presented at the University of 
Chicago Law School Conference 


on Insurance, January 15, 1954 


N THE PREFACE of a well-known case- 

book on insurance which appeared 30 
years ago we find a sentence with which I 
would like to open my report on the forces 
shaping the insurance contract: “What do 
they know of the law of the insurance con- 
tract,” the author asks, “who only the law 
of contract know.” * 


There are, to be sure, still numerous cases 
which inform us that an insurance policy is 
no different from any other contract? It 
owes its existence to the meeting of the 
1 Woodruff, Selection of Cases on the Law of 
Insurance (2d Ed., 1924), p. 5, quoted by Pound, 
in Satz v. Massachusetts Bonding & Insurance 
Company, 243 N. Y. 385, 153 N. E. 844, 846 
(1926). I am indebted for this reference to 
Schultz, ‘‘The Special Nature of the Insurance 
Contract: A Few Sfaggestions for Further 
15 Law and Contemporary Problems 
Grateful acknowledgment is made 
to Thomas Aros, Yale Law School, second-year 
class, for his most discerning help. 

? Drilling v. New York Life Insurance Com- 
pany, 234 N. Y. 234, 137 N. E. 314 (1922); Swen- 
tusky v. Prudential Insurance Company, 116 
Conn. 526, 165 Atl. 686 (1933). The deplorable 


state of complexity and confusion which char- 


acterizes the law of insurance is in large meas- 
we due to the mistake of ignoring the simple 
ttuth that an insurance policy is a contract. 


Ohio Farmers Insurance Company v. Cochran, 


14 Ohio St. 427, 135 N. E. 537 (1922). 
*’Barett v. Union Mutual Fire Insurance Com- 
pany, 7 Cush. (Mass.) 175 (1851); State ex rel. 


sh, 1954 Conference on Insurance 


minds of the contracting parties. Since it is 
a written document, the fundamental prin- 
ciple of the “security of transactions” and 
“the integrity of contracts” demands that, 
should it become the basis of litigation, a 
court of law must “act on the agreement as 
it is. It cannot strike out or change any 
part so as to vary or contradict a statement 
in the written agreement.”* The function 
of a court is thus limited to the interpretation 
of its ambiguous terms only.* The insured 
cannot, for instance, enforce his claim by 
testifying that he did not read the contract 
or that he did not understand the’ meaning 
of technical terms. Having signed the appli- 
cation or having accepted and retained the 
policy, he and, for that matter, the bene- 
ficiary are bound by statements and terms 
that it contains. “After all,” in the language 
American Fire Insurance Company v. Ellison, 
269 Mo. 410, 190 S. W. 879 (1916). 

* Bergholm v. Peoria Life Insurance Company, 
284 U. S. 489 (1922); Vance on Insurance (An- 
derson Ed., 1951), p. 808. 

5 Ryan v. World Mutual Life Insurance Com- 
pany, 41 Conn. 168 (1874): Russo v. Metropoli- 
tan Life Insurance Company, 1 Life Cases 206, 
125 Conn. 132, 3 Atl. (2d) 844 (1939); Dewees 
v. Manhattan Insurance Company, 35 N. J. L. 
366 (1872); Spain, ‘‘The Effect of the Failure 
of the Insured to Read His Policy,’’ L. S. 1948 
American Life Cenvention 109; Vance, cited 
at footnote 4, at pp. 257, 808: Anderson, ‘‘What 
Constitutes the Policy Contract,’’ in The Life 
Insurance Policy Contract (8th Ed., Krueger 
and Waggoner, 1953). A limitation upon the 
agent’s authority contained in the policy only 
(and not in the application), although operative 
as to dealings subsequent to the delivery of the 
policy, has no retroactive effect. Bible v. John 
Hancock Mutual Life Insurance Company, 256 

(Continued on following page) 
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of Mr. Justice Holmes, “no rational theory 
of contract can be made that does not hold 
the assured to know the contents of the in- 
strument to he to hold the 
other party. 


which seeks 


96 

Yet, Justice Holmes to the contrary, there 
has developed a considerable amount of case 
law which distinguishes an insurance policy 
from the ordinary run-of-the-mill contract 
and treats the former as standing in a class 
by itself.’ Insurance policies, as these deci- 
sions emphasize, are contracts of adhesion 
and not of bargain. ‘The terms of the con- 
tract are fixed by the insurer and the bar- 
gaining which precedes the execution of the 
contract extends no further than determin- 
ing whether the applicant will take it or 
leave it.””* Such contracts do not fit into the 
conventional pattern of contract law with its 
individualistic presuppositions. Thus the com- 
mon law of offer and acceptance, the law 


(Footnote 5 continued) 
N. Y. 458, 176 N. E. 838 (1931), rearg. den. 257 
N. Y. 543, 178 N. E. 787 (1931). 

For a collection of the authorities permitting 
introduction of parol evidence to show a varia- 
tion of the written contract with the help of 
an equitable estoppel rule, see Prosser, ‘‘Con- 
tract of Insurance in Minnesota,’’ 17 Minnesota 
Law Review 567, 593 and following (1933); 
Vance, cited at footnote 4, at pp. 513 and fol- 
lowing. For the influence of ‘entire contract” 
Statutes and statutory standardization of poli- 
cies on the ‘‘liberal trend’’ of the case law see 
footnotes 12, 14, 70, 71 and 73, below. 

® Lumber Underwriters of New York v, 
237 U. S. 605 (1915). 


Rife, 
The possibility of a suit 
in equity for reformation based on faulty in- 
tegration of the oral understanding of the 
parties was left open, however. 

7 Wilson v. Commercial Union Assurance Com- 
pany, Ltd., 90 Vt. 105, 109, 96 Atl. 540, 542 
(1915) : 

“There is a decided and growing tendency 
on the part of the courts to treat insurance 
contracts as standing in a class by themselves. 
However illogical ‘this tendency may be said to 
be, its existence will not be questioned. Courts, 
and among the number our own, have taken 
occasion to refer to some of the peculiar fea- 
tures of and attending these contracts; that the 
policy contains so many and such intricate con- 
ditions and stipulations that an ordinary mind 
cannot grasp. their significance; that the op- 
portunity for negotiation and discussion of 
terms, usual in the case of ordinary contracts, 
is denied an applicant for insurance, inasmuch 
as the terms of the policy are prepared and 
fixed in advance, and there is little for the 
property owner to do but to take the policy 
offered him or go without protection: that it 
is the general practice with the insuring public 
to leave it all to the agent, who is usually a 
competent and reliable adviser. From these 
and perhaps some other considerations grow- 
ing out of the advantage which the company 
has over the applicant, the courts have very 
generally leaned strongly against forfeitures 
invoked in defence of honest claims.’’ 
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of agency, the canons of interpretation and 
the parol evidence rule, to mention only 4 


“in various 
instances been badly warped if not broken 
in order that insurance law may accomodate 


»99 


itself to the ‘actuality of facts’. 


few glaring illustrations, have 


However rewarding the contract of ad- 
hesion analysis, does it not tend to ignore 
the extensive public control to which insur- 
ance policies have been subjected so as t 
secure unto the members of the community 
“liberty of contract,” which includes “the 
right to contract upon equal footing’?”? Wit! 
the advent of the insurance commissioner’ 
and such reforms as the “liberal” standard 
fire policy,” the standard provisions whict 
by statutory fiat have to be inserted int 
life, accident and health policies,” the “entire 
contract” statutes”* and the statutory de. 
motion of warranties into representations; 
the insurance industry is no longer the sole 


5 Vance, cited at footnote 4, at p. 258, but 
consult pp. 808-810: Bekken v. Equitable Life 
Assurance Society, 3 Life Cases 1049, 70 N. D. 
122, 292 N. W. 200 (1940): Patterson, 33 Harvari 
Law Review 198, 222 (1919) (Professor Patter 
son’s remarks concern life policies): Comment 
“The Application <>. Insurance Contracts of the 
Implied Warreiuty of Saiss Law,”’ 35 Yale Law 
Journal zv3 (1925); Tripplet, ‘‘The Insurance 
Contract—Should a Duty to Read it Be Impose 
on the Insured,”’ 9 Mississippi Law Journal 2% 
(1926) 

Spain (cited at footnote 5, at p. 109), in dis 
cussing the rationale of those cases’ whith 
distinguish insurance policies from other writ 
ten contracts, raises a number of highly ip 
teresting questions: 

“Is it because the insured rarely signs at al 
in the case of hazard insurance while in life 
health and accident insurance he signs the ap 
plication only and only in recent times has the 
signed application been consistently attache 
to the contract delivered into his hands? Is it 
because the insurance contract is in fact and in 
law different? Do insurers by calling it 
‘policy’ make it a peculiar thing that men ar 
not supposed to read but to buy like a commoé- 
ity on faith or implied warranty of fitness? I 
it because the policy is sold that way? Is ip 
surance a separate system of law or a separate 
department of the law distinct from the law 
of ordinary commercial transactions ?’’ 

® Wocdrufi, cited at footnote 1, at pp. 4, i 

1 State ex rel. v. Revelle, 260 Mo. 112, 168 
S. W. 697 (1914). 

11 Patterson, The Insurance Commissioner in 
the United States (1927); Vance, cited at foot 
note 4, at pp. 36-51. 

1 Vance, cited at footnote 4, at pp. 57-60 
807-810; Hedges, ‘‘Improving Property and Cas 
ualty Insurance Coverage,’’ 15 Law and Cor 
temporary Problems 353: Critchon, “The 
Statutory Fire Insurance Policy,’’ 1951 America 
Bar Association Insurance Law Proceedings 131 

13 Patterson, cited at footnote 11, at p. 259 
Vance, cited at footnote 4, at pp. 59-65. 

1 Vance, cited at footnote 4, at p. 458; Spain 
cited at footnote 5, at p. 117. 

% Vance, cited at footnote 4, at p. 417; Illinols 
Insurance Code Annotated 784 (1939). 
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OBJECTIVE OF THE CONFERENCE _ 


“oe 


Insurance’ is the subject of the first 
conference of the 1953-54 academic year 
which the Law School of the University 
of Chicago presents for lawyers and stu- 
dents. While it might be said that nothing 
startling has happened to insurance law 
recently, it is a subject which can be 
viewed by lawyers in a new context. The 
‘estate planner’ has taught us how de- 
sirable (and profitable) it is for the 
lawyer to advise life insurance buyers 
when they are entering into an insurance 
transaction. It is odd that a transaction 
which is almost as complicated as a land 
transaction, which is usually piloted by 
lawyers, so seldom has lawyers involved 
in its inception. To the lawyer who is 
not an insurance specialist, life and other 
insurance could be more than claims and 
occasional litigation. Knowledge of the 


master of insurance bargains. Its liberty to 
contract and the private lawmaking of its 
trade associations ® have been severely cur- 
tailed and brought under public supervision. 
To what extent, then, are we still justified, 
an increasing number of recent cases ask, 
n adhering to the “liberal’’ case law created 
Some cases have even 
raised the question, as we shall see, as to 
whether a standard policy is still a contract.* 


_ 17 
by our predecessors. 


Yet, we are justified in banishing insur- 
ance policies from the rich field of contracts 
only if we narrowly confine the realm of 
contracts to those free bargains which, re- 
sulting from a so-called meeting of minds, 
place great emphasis on individual item-by- 
item dickering. Under such a restricted defi- 
nition most types of insurance policies would 
no longer qualify as contracts, but neither 
would many other business transactior., whose 
status as contracts has never been seriously 
questioned. Such a procedure would take 
away from the law of contracts much of its 
richness and complexity, its tensions and 
inconsistencies, which are due to the work- 
ings of conflicting ideologies. 

It would seem more fruitful to regard the 
lav of insurance, like the over-all field of 
contracts, as a continuum in which differing 
legal doctrines are applied to varying con- 


%See footnotes 25, 27 and 34, below; see in 
general, Note, ‘‘Private Law Making by Trade 
Associations,’’ 62 Harvard Law Review 1346 
(1849): Sales, ‘‘Standard Form Contract,’’ 16 
Modern Law Review 318 (1953). 

% See footnotes 25, 27, 70, 71, 72 and 73, below. 
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problems of coverage of policies, of in- 
vestment problems of insurance, of gov- 
ernment regulation, and of the impact 
of the insurance principle upon the social 
order should all help the lawyer and 
business representative advise and make 
decisions concerning insurance. We pre- 
sent the subject matter of this conference 
with this objective in mind.” 


Allison Dunham, Chairman 
Conference Committee 

James M. Ratcliffe, 
Executive Director 

Walter J. Blum 

Brainerd Currie 

Harry Kalven, Jr. 

Philip B. Kurland 


tractual situations. 
find 


At one end of this vast 
transactions based on 
Sub- 


ject to narrow limitations, the legal order, 


continuum we 


free bargain and genuine agreement. 


in the name of freedom of contract, enforces 
the bargain as made and does not tamper with 
i Marine 
policies—particularly ocean marine policies— 


its content, however improvident. 


belong to this sector of insurance contract 
law as the absence of statutory and case law 
aimed at the protection of the weaker and 
less experienced party demonstrates. To be 
sure, the contract of marine insurance has 
not escaped standardization by custom and 
trade practices. But there has been no stat- 
utory standardization of its form so as not 
to deprive the contracting parties of their 
freedom to shape their arrangements in ac- 
cordance with their individual needs.” Fur- 
thermore, in the field of marine policies the 
ideal of freedom of contract is responsible 
for the preservation of the strict warranty 
rule, that is, the rule that any deviation from 
a warranty given by the insured is fatal to 
recovery. This ancient rule, deeply anchored in 
liberty of contract, as its discussion in Park’s 
classic on insurance indicates, enables the 
parties to eliminate a potential jury question 
by determining through contractual arrange- 
ment the materiality of a possible breach.” 

18 See footnotes 25, 70, 72 and 73, below. 

” Vance, cited at footnote 4, at pp. 909 and 
following. 

*° Park on Insurance (3d Ed., 1796), pp. 318, 
319. 
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At the opposite end of the field of insur- 
ance contracts is the compulsory motor ve- 
hicle liability policy. Companies licensed to 
do that line of casualty business in Massa- 
chusetts are forced, by statutory fiat, to issue 
that type of insurance to qualified applicants.” 
The compulsory nature of this contract is 
strikingly illustrated by a Massachusetts case 
in which a car owner, probably unable to 
procure insurance directly, succeeded in ob- 
taining it in the name of a dummy. In a suit 
by a third person injured by the car, this 
fraudulent scheme did not avail the insur- 
ance company as a defense.” Here the free- 
dom to contract was clearly sacrificed to the 
protection and safety of the community. 

Of course, the vast bulk of insurance con- 
tracts do not fall into either of these two 
sectors. The law regulating them has at- 
tempted to reach a compromise between the 
ideals of private autonomy and thorough- 
going control. Thus, most insurance con- 
tracts—fire and life policies, for instance— 
are not compulsory contracts. Unlike the 
guild members of the Middle Ages and their 
modern counterpart, the public utility, in- 
surance companies are under no duty to 
serve all comers, however acceptable the 
risk. They are still enjoying freedom to 
contract—a freedom which has been cur- 
tailed in a considerable number of jurisdic- 
tions. A life insurance company, for example, 
in many jurisdictions can no longer afford to 
take an unreasonably long time in processing 
an acceptable application. Should the appli- 
cant die uninsured as a result of such “undue 
delay,” the company may be liable in tort 
and, in a few jurisdictions, even in contract.” 
Furthermore, once an insurance company 
has expressed its willingness to underwrite 
the risk, it no longer enjoys complete free- 
dom with regard to the terms of the contract. 


Insurance companies are under no 
duty to serve all comers, however 
acceptable the risk. They are still 
enjoying freedom to contract—a free. 
dom which has been curtailed ina 
considerable number of jurisdictions, 


Depending on the nature of the risk, the 
scope of bargaining over the terms of the 
contract is, to a varying extent, restricted 
by statute, administrative ruling and case 
law. Consent, in this analysis, has to a con- 
siderable degree become relegated to the 
role of a mere prerequisite for establishing 
a relation, the precise terms of which, if not 
standardized by statute or insurance depart- 
ment are, at the very least, supervised by 
public authority.” 

Before entering upon an appraisal of its 
merits, the question might well be asked 
why this legal system of standardization and 
supervision ever became firmly established 
in our tradition. How did it come about that 
competition, publicity, custom, case law and 
self-regulation were not relied upon to police 
both the price and the content of insurance 
policies? The answer generally given is that 
these forces were tried and, due to the par- 
ticular nature of the industry and of its 
products, were found wanting.” 

Insurance, it has frequently been pointed 
out, is so different from other commodities 
sold in the market that the ordinary Jaws 
of supply and demand and the forces of com- 
petition cannot be relied upon to do an 
adequate job of policing either the price or 
the content of insurance policies.” Most con- 








2 Factory Mutual Liability Insurance Company 
of America v. Justices of Superior Court, 300 
Mass. 513,°16 N. E. (2d) 38 (1938). The Massa- 
chusetts compulsory liability insurance policy 
has its counterpart in the field of workmen’s 
compensation in Texas. Texas Employers’ In- 
surance Association v. United States Torpedo 
Company, 26 S. W. (2d) 1057 (Tex. Comm. of 
App., 1930). An Arizona statute imposing a 
duty to accept applications for workmen’s 
compensation insurance was declared uncon- 
stitutional in Hmployers’ Liability Asswrance 
Corporation, Ltd. v. Frost, 48 Ariz. 402, 62 Pac. 
(2d) 320 (1930). 

22 Fallon v. Mans, 302 Mass. 166, 19 N. E. (2d) 
68 (1939). 

% Patterson, 
Crystal Ball,”’ 
(1943). 

2 For a collection and discussion of author- 
ities, see Note, 40 Columbia Law Review 1071 
(1940); Collier, ‘‘Tort Liability for Negligent 
Delay in Acting on Applications,’’ L. S. 1948, 
American Life Convention 10; Mann v. Policy- 
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in the 
731 


“Compulsory Contracts 
43 Columbia Law Review 


holders National Life Insurance Company, 51 
N. W. (2d) 853 (N. D., 1952), noted in 10 
Washington and Lee Law Review 58 (1953). 

** Patterson, cited at footnote 23, at pp. 73 
and following. 

26 Competition may operate with regard to 
premium rates, coverage extent and _ services. 
For an optimistic espousal of the cause of free 
competition, see 17 Insurance Monitor 713 
(1869). 


*7 Sanders, ‘‘Rate Administration,’’ The Insur- 
ance Law Journal, February, 1952, pp. 111-114. 
Consider, however, term policies, provided their 
contents are rigidly standardized, the condi- 
tions under which ‘‘pure competition’’ might 
operate would then be approximated. 


For a discussion of the background of regu 
lation prior to the decision in U. S. v. South 
Eastern Underwriters Association, 5 Fire and 
Casualty Cases 194, 322 U. S. 533 (1944), see 
Patterson, cited at footnote 11, at p. 246; 
Amrhein, The Liberalization of the Life Insur 
ance Contract, pp. 52 and following (1933); 
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sumers can evaluate the quality of their or- 
dinary purchases with a workable degree of 
accuracy. Errors of judgment do not gen- 
erally have disastrous consequences. Should 
the merchandise prove to be defective, only 
the two contracting parties are affected. This 
isnot true of the commodity known as in- 
surance. The success. or failure of a life 
insurance scheme, for instance, is inevitably 
bound to affect those who are dependent on 
the insured and on the continuation of his 
earning power. Promises contained in life 
insurance policies are typically projected far 
into the future. Premiums frequently are 
paid for years, yet the confidently relied- 
upon protection is never obtained because of 
a limitation of coverage expressed in tech- 
nical terms with which the insured is not 
familiar. Limitations of coverage, even where 
necessary and in the interest of both the 
insurer, protecting his ability to meet legiti- 
mate claims as they mature, and the public, 
whose insurance costs might otherwise be 
prohibitive and inequitable,* since the early 
days of insurance have been clouded in such 
technical language as to confuse court and 
expert.” All too frequent were the ill-ad- 
vised attempts on the part of some insurance 
companies to take advantage of this chaos 
in an effort to protect themselves against 
payment on their policies. Numerous poli- 
cies were outstanding whose limitations of 
coverage, to quote a famous decision, were 
“ingeniously worded and obscurely printed; 
and singularly enough the provisions were 
always in the interest of the insurer and 
not the insured.” 


To be sure there developed an ever-in- 
creasing amount of jurisprudence growing 
out of decisions which attempted to interpret 


(Footnote 27 continued) 
Huebner, Property Insurance (1938), pp. 347 and 
following, pp. 488 and following. 

For more recent discussions of the efficacy of 
state regulation, the philosophy underlying the 
All-Industry Laws, and suggestions for improve- 


ments in competitive 
‘Insurance and the 
Harvard Law Review 


practices see Gardner, 
Anti-Trust Laws,’’ 61 
246-272 (1948); Orfield, 
‘Improving State Regulation of Insurance,’’ 
32 Minnesota Law Review 219 (1948); Brook, 
“Public Interest and the Commissioner's All- 
Industry Laws,’’ 15 Law and Contemporary 
Problems 606 (1950); Note, ‘‘State Supervision 
over Insurance Rate-Making Combines Under 
the McCarran Act,’’ 60 Yale Law Journal 160 
(1951); Comment, ‘‘Cost and Coverage of Indus- 
trial Life Insurance,’’ 61 Yale Law Journal 46 
(1952). 

*% Hedges, 
note 2. 

* Reference is made to the famous distinc- 
tion in accident and life policies between ‘‘acci- 
dental means’ and ‘‘accidental results’’; see 


cited at footnote 12, at p. 353, 
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the various policies. But, because of the 
great variety of policy forms, these decisions 
could not be relied upon to produce uni- 
formity. As a matter of fact, the case law 
often increased the complexity and confu- 
sion. Many a policy grew longer and longer 
as a result of court decisions interpreting 
obscurely printed limitations of liability 
strictly against the insurer;” and each suc- 
cessive setback led the companies to at- 
tempt, legitimately or otherwise, further to 
restrict liability through rephrasing and the 
addition of new clauses.” 


Small wonder that under such circum- 
stances there developed public pressure in 
support of the imposition of governmental 
restraints on the exercise of free competition 
in the insurance business. In fairness to the 
industry, however, it should not be’ for- 
gotten that competition had, even prior to 
the advent of state intervention, accomplished 
a good deal in bringing about some degree 
of uniformity and liberality of terms. Time 
and again a company chose to eliminate an 
unpopular restriction, others followed, and 
soon thereafter the remaining companies fell 
in line. Those companies which were liberal 
in the removal of restrictions were most 
popular, as were their agents. The incon- 
testability clause, for instance, which is now 
universally used in life policies, was the bold 
invention of a New York insurance company 
which thus sought to overcome the sales 
resistance of the public. It proved tremend- 
ously popular, and yet in the eyes of the 
more conservative companies it endangered 
the “safety of policyholders as opening the 
floodgates to fraud and misrepresentation, 
and exposing the honest and fair dealing 
policyholder to the losses and expenses inci- 
dent to loose and haphazard management.” * 


Landress v. Phoenix Mutual Life Insurance 
Company, 291 U. S. 491 (1934); such key words 
as ‘‘war’’ in life policies, ‘‘interest’’ in fire 
Policies, not to mention the many key words 
in burglary insurance, are among those which 
lack clear-cut definitions. 

3% Bourgeois v. Northwestern National Insur- 
ance Company, 86 Wis. 606, 610, 57 N. W. 347 
(1893). 

%1 See Commissioner Pound in German Insur- 
ance Company v. Shader, 68 Neb. 1, 93 N. W. 
972 (1903): 

“There has been a contest between the courts 
on the one hand and counsel for insurance 
companies on the other, the latter devising 
skillfully framed clauses and provisions, and 
the former largely thwarting the purpose of 
these clauses by construing them strictly against 
the insurer. It cannot be denied that not a 
little subtlety has been displayed on both 
sides of this contest.”’ 

82 23 Insurance Monitor 557 (1875). 

33 English, ‘“‘The Life Policy Contract,’’ 7 
Insurance Institute of Hartford 47 (1914). 
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Even from a conservative perspective, how- 
ever, the need for some form of regulatory 
procedure was apparent, and having already 
taken initial steps toward self-regulation, the 
insurance industry tended not vigorously to 
oppose public demand for state regulation. 
Representatives of the industry generally 
cooperated with the newly formed insurance 
departments. In fact, it was the New York 
Board of Fire Underwriters who promul- 
gated the first New York standard policy.” 

Since those pioneer efforts at the turn of 
the century, the liberalization of policies has 
made substantial Undoubtedly, 
there are still facets of insurance much in 
need of reform, but, on the whole, the public 
now tends to regard insurance with an in- 
creasing confidence which is reflected in the 
enormous growth of the industry. These 
developments have made the ultimate prob- 
lems of the function of insurance in the com- 
munity a matter of general concern. . Thus 
it has become increasingly imperative to de- 
velop criteria which will assist us in relating 
the legislative, administrative and self-reg- 
ulatory processes, whose purpose is to guide 
the industry and protect the public, to the 
goals which we seek to attain. 


progress. 


I should like to suggest four such criteria: 
uniformity, fairness, flexibility and individu- 
alization, and, with but the briefest elabora- 
tion of the grounds for my choice, then seek 
to apply these to two regulatory techniques, 
the standard fire policy and the standard 
provisions of a life insurance contract. Thus, 
it may perhaps be possible to approach our 
initial problem of the nature of the forces 
that shape the insurance contract within a 
concrete setting, yet having in mind Several 
criteria with which to evaluate the varying 
roles of these forces. 

The legitimate interests of both the public 
and the insurance industry are served by a 
high degree of uniformity among insurance 
policies. The industry, with its mass pro- 
duction of policies, cannot afford the luxury 
of extensive bargaining with each individual 
policyholder; rational conduct of its business 
requires a wide range of uniformity, a policy 
goal which, for an industry which conducts 
its business on a nation-wide scale, should 


*%* Patterson, cited at footnote 11, at p. 249: 
Vance, cited at footnote 4, at p. 810; see, 
further, O’Neil v. American Fire Insurance 
Company, 166 Pa. 71, 73-74, 30 Atl. 943 (1895), 
where in no uncertain terms a Pennsylvania 
court declared unconstitutional as an unwar- 
ranted delegation of legislative power a standard 
fire policy promulgated by the Insurance Com- 
missioner under vaguely defined authority: 
‘“*The conditions put in that policy go beyond 
almost any policy that ever was exhibited in 
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However important the principle of 
uniformity, the author points out 
that it is imperative to remember 
that it must be balanced against the 
values of flexibility, fairness and in. 
dividualization. Too narrow and te. 
strictive an institutional and _ legal 
framework may well retard necessary 


changes. ‘. 


not be impeded by differences in state regu- 
lation. But standardization means more thar 
uniformity among policies issued by the same 
company. It means; ideally, uniformity of 
the product irrespective of the producer 
Such standardization makes the writing of 
policies “concurrently” possible, a procedure 
which in turn simplifies loss settlement. For 
instance, should a large fire occur, destroy- 
ing property covered by several policies, a 
settlement of loss among the various com- 
panies is next to impossible, if the various 
policies outstanding are unlike in their terms 
of coverage.” 

To the policyholder uniformity means a 
cheapening of costs, fair and equal treatment 
and the setting up of proper classifications 
without endangering the safety of the scheme 
Furthermore, standardization means standar 
wording, which 
standing of the contract. 


better under- 
Doubts as to the 
meaning of provisions can gradually be elim- 
inated by custom and, if necessary, by judi 
cial interpretation. “Such understanding, one 
established, applies regardless of company 
state, or the particular individuals 01 
firms concerned. Thus, much of the mystery 
with which insurance seems to be shroude 
in the public mind tends to disappear. Wit! 
the disappearance of mystery, there tends t 
come the confidence so necessary if insur- 
ance is to provide the peace of mind whicel 
is one of its greatest services.” ™ 


promotes a 


However important the principle of un 
formity, it is imperative to remember that 
it must be balanced against the values of 
flexibility, fairness and individualization. A 
system cannot afford to be so rigid as t 
the courts before. Numerous provisions wer 
put in that the courts had declared void be 
cause they were so unjust and inequitable. .. 
It seems to be framed in the interest of dis 
honest companies aid insurance brokers, an 
puts an honest company and honest officers 
of a company at a very great disadvantage.”’ 

% Hedges, cited at footnote 12, at p. 358 
note 12. 

% Hedges, cited at footnote 12, at p. 358. 
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impede the proper expansion of coverage 
and the continuation of experimentation. Too 
narrow and restrictive an institutional and 
legal framework may well retard necessary 
changes; extensive codification may tend to 
make the companies loath to attempt and 
the public loath to accept new, and as yet 
untested, forms designed to meet new prob- 
lems.” Furthermore, the economic incentive 
manifested in outstanding administration and 
helpful servicing may be stultified by an un- 
necessarily stifling concept of uniformity. 

The criterion of demands that 
limitations of coverage be eliminated insofar 
as this is compatible with the safety of the 
insurance scheme and the equal treatment 
of other policyholders. To the extent that 
such limitations are necessary, the insured 
should be provided with ample notice; clauses 
in small print should not be permitted to 
negate apparent promises printed in large 
type. Archaic phraseology, inimical to the 
understanding of the insured, should be dis- 
pensed with.” Restrictions upon the author- 
ity of agents should be brought’ home to the 
potential policyholder.” Only thus wll the 
insured receive an adequate opportunity to 
determine the scope and value of his policy. 


fairness 


Individualization, our fourth criterion, means 
the tailoring of the policy to the particular 
needs of the individual situation. It too is 
an essential element which must always be 
retained if a satisfactory balance of the vary- 
ing interests which are joined in the policy 
contract is to be struck. 

In the remainder of this article I should 
like to examine in the light of these criteria 
certain aspects of the standard fire policy 
and the standard provisions of a life insur- 
ance policy. 


Standardization of Fire Policies 


Fire policies were generally the first to 
attract the attention of legislatures. To pro- 
tect the insurance companies from the risks 
inherent in a rapidly expanding agency system, 
they contained a great number of restric- 

7 Brook, cited at footnote 27, at pp. 611 and 
following. 

Shaver, ‘‘Pitfalls 
1950 American 
Proceedings 55. 

® Vance, cited at footnote 4; at pp. 453 and 
following. 

” Patterson, cited at footnote 11, at pp. 244, 
513; Comment, ‘‘The 1943 Statutory Fire Insur- 
ance Policy,’’ 39 Illinois Law Review 66 (1944). 

" New Hampshire and Minnesota are the 
exceptions. For a breakdown of states see 
Richards on Insurance, Vol. 3, Sec. 497 (5th 
Ed. by Freedman, 1952); Critchon, cited at 


in Insurance Policies,’’ 
Bar Association Insurance Law 
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tions of coverage—in fact more than were to 
be found in life policies. Not surprisingly 
they have become the most extensively regu- 
lated type of insurance contract. The gradual 
evolution of the present-day standard poli- 
cies, the New York and the Massachusetts 
(or New England) forms, has been detailed 
so frequently in numerous excellent texts” 
that only a.few observations are necessary. 
Enormous strides towards uniformity on a 
nation-wide scale have been made since 1873, 
the year when Massachusetts adopted the 
first statutory form of fire insurance policy. 
Today 46 states have adopted the 1943 New 
York standard fire policy; the majority of 
these states did so by legislative enactment, 
but a substantial minority has adopted the 
policy by administrative ruling of the Insur- 
ance Commissioner." The 1943 form was 
drafted by a committee of the National Board 
of Fire Underwriters acting in cooperation 
with the New York Insurance Department 
and various organizations of agents, brokers 
and buyers, and was based on a revised 
form prepared by the National Association 
of Insurance Commissioners.” Massachu- 
setts, which gave its name to the only other 
standard form which has had wide usage, 
in 1951 adopted a new policy similar in form 
to the New York one but containing a few 
substantive the remainder of 
states variations in the insurance clause em- 
body the most significant departures from 
the New York form. In the majority of 
states the use of the standard policy is man- 
datory for all contracts of fire insurance, 
although a few states regard it as optional. 


changes. In 


The modern standard policies represent a 
very considerable advance in the liberaliza- 
tion of insurance coverage. To be sure, many 
insurance companies attempted to amend the 
“old” standard forms by attaching to them 
Waivers or permits setting aside those pro- 
visions which the company did not want to 
apply. This device had one serious disadvan- 
tage aside from that of lengthening policies: 
it placed the small buyer, ignorant of this 
practice, at a disadvantage, thus bringing 
about a rate discrimination. Such restric- 


footnote 12, at p. 132. The constitutionality of 
statutes delegating to the Insurance Commis- 
sioner the power to prescribe standard forms 
no longer appears to be an issue. The modern 
easebooks on administrative law omit any dis- 
cussion of the O’Neil case, cited at footnote 34, 
and the variety of other decisions holding such 
delegation unconstitutional. Board of Insurance 
Commissioners v. Carter, 228 S. W. (2d) 335 
(Tex. Civ. App., 1950), the only recent case 
which considered this problem, upheld the con- 
stitutionality of a delegation-type statute. 

‘2 Critchon, cited at footnote 12, at p. 132. 
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tions, except for the clause which denies 
liability “while a hazard is increased by 
means within the knowledge and control of 
the insured,” have been ousted from the new 
standard form. Moral hazard warranties and 
the sole unconditional ownership clause have 
been eliminated. The period of permitted 
vacancy or unoccupancy has been extended 
to 60 days. As to other insurance, the 1943 
policy provides that “other insurance may be 
prohibited or the amount of insurance may 
be limited by endorsement attached hereto.” “ 
All in all, the 1943 New York policy very 
nearly approximates the ideal that a policy 
should in plain: language express what it 
does and what it does not cover. 


Furthermore, the new standard policy is 
sufficiently flexible to provide for the need 
for “added” provisions. Since standard forms 
are prepared with reference to specific situa- 
tions, they often must be supplemented with 
special arrangements intended to fit the con- 
tracts to the particular situations which they 
are to meet. Standard practice has achieved 
a good deal of uniformity in respect to such 
supplementary clauses which have been com- 
bined into satisfactory forms. These have 
been developed for a variety of types of 
risks including private dwellings, commer- 
cial buildings and their contents, garages and 
many more. The new standard policy is 
so framed as to allow for individualization 
through the use of these added provisions. 


Of late, however, the statutory fire policy 
has come in for some severe criticism.“ Its 
mandatory provisions with the requirement 
that all contracts of fire insurance must be 
in the form of a fire policy are retarding, so 
the critics tell us, the expansion of multiple 
risk coverage, a type of insurance already 
well accepted in other areas of the property 
damage insurance field. Thus, casualty and 
fire companies complain that due to the rig- 
idity of standard fire policy laws they are 
frustrated in their desire fully to employ the 
modern multiple underwriting statute which 
would allow each to issue policies in the 
other’s field. Hence, the argument runs, the 
goal of multiple underwriting, namely com- 
plete property insurance coverage within the 
framework of a single policy, is being ham- 
pered by unduly rigid standard fire forms. 


Some insurance companies, according to 
a report of the West Virginia Insurance 

4% Hedges, cited at footnote 12, at p. 363. 

*t See in particular, Critchon, cited at footnote 
12, at pp. 137 and following. 

# Critchon, cited at footnote 12, at p. 137. 

% Northwestern National Insurance Company 
of Milwaukee v. Martensen, Commissioners of 
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Commissioner, have attempted to overcome 
this obstacle by writing, under the guise of 
marine policies, multiple line policies which 
include protection from fire hazards. Fur. 
thermore, they have succeeded in securing 
the approval of the various state insurance 
departments for this new type of “marine” 
policy.* 


However, the very few courts which have 
considered this matter of the inclusion of 
fire protection within a nonfire policy have 
reached a different result. 


The fine arts policy issued to the Layton 
Gallery in Milwaukee by a Wisconsin con- 
pany has been treated by the Wisconsin 
Supreme Court as a fire policy subject to 
the fire rating law of that state. As a result, 
the court upheld the contention of the In- 
surance Commissioner that the prospective 
rate was too low.” 


A 1950 decision by the Court of Appeals 
for the Eighth Circuit presents another facet 
of this problem.” The issue was whether a 
“jJeweller’s block policy,” insuring a stock 
of jewelry against all risks, including fire, 
was subject to the provisions of that Minne- 
sota statute which prescribed the form and 
content of fire policies. The policy, as issued, 
contained a warranty that the insured would 
keep a certain percentage of jewelry ina 
safe. In a suit on the policy to recover for 
fire damage to stock, which, had it been held 
in the safe, would have remained undamaged, 
the court held the warranty to be inoperative 
since the Minnesota statute prohibited the 
attachment of such a warranty clause toa 
standard fire policy. 


However we may feel about the wisdom 
of the Minnesota standard fire policy or the 
worthiness of plaintiff’s claim, the policy 
arguments which can be advanced in favor 
of the decision were lucidly set forth in 
Judge Sanborn’s opinion. The court sought 
to prevent insurance companies from evad- 
ing the warranty provisions of the standard 
fire policy through the use of inland marine 
policies containing all risk clauses. Thus 
read, the decision marks another phase of 
the continuing struggle between draftsmen 
of insurance policies and courts seeking to 
interpret what they regard to be the intent 
of the legislature and the desires of the com- 
munity. This new phase is of particular sig- 
nificance in the light of recent suggestions 


Insurance et al., 230 Wis. 377, 284 N. W. 13 
(1939). 

 Fireman’s Fund Insurance Company v. 
Vermes Credit Jewelry, 185 F. (2d) i42 (CA, 
1950). 
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to abolish the statutory fire policy or to 
sispend its application as to multiperil risks. 


We may well expect further litigation of 
this issue. Perhaps this may in turn provide 
the impetus for a new property insurance 
policy, more akin to Canadian policies “ and 
our own life insurance contracts, in which a 
flexible system of statutory conditions for 
all forms of property damage would be in- 
corporated within the framework of a single 
policy. Thus it might be possible to assure 
a greater flexibility of coverage without 
vitiating the advantages that have been se- 
cured by the statutory policy of uniformity. 


Standardization of Life Policies 

The standardization of life policies has 
not followed the pattern of fire contracts. 
An early attempt of the New York Legisla- 
ture, following the recommendations of the 
Armstrong Committee, to establish standard 
policies for ordinary life, limited payment 
life, and endowment and term policies was 
unsuccessful. These standard policies were 
replaced, even before taking effect, by forms 
promulgated by the superintendent of insur- 
ance under authority given to him by the 
legislature. Nor were the latter forms pop- 

*Critchon, cited at footnote 12, 
and following. 

” Amrhein, cited at footnote 27, at pp. 57 and 
following. See further the comments of a 
member of the New York Insurance Depart- 
ment, who wrote as follows of the experience 
of that state with prescribed forms of life 
insurance: 

“Several of the States had recent experience 
with standard policy provisions, but only one, 
I think, has undertaken to adopt bodily a com- 
pulsory State-made life insurance form. Every- 
body seems to agree that standard fire policies 
are workable and satisfactory, but certainly 
that has not been our experience with the New 
York standard form of life policy. One trouble 
was that the law did not apply to other than 
domestic companies, and that the non-standard 
forms proved better sellers than the State-made 
article. Soon it became apparent that the re- 
quirements of life insurance demand contracts 
that are elastic and progressive and which can 
be readily changed to suit new circumstances. 
After a brief three years of experience, the 
law was modified to permit the use of country- 
made policies containing certain required pro- 
visions and subject to certain prohibitions. 
The theory of standard forms proceeds upon 
the assumption that the State can formulate 
a better contract than the private companies 
under the stimulus of wholesome competition 
can devise. The case for the State is not very 
strong. It involves also the assumption that 
ultimate perfection in life insurance is ex- 
pressed in the standard form, which thus be- 
comes the last word upon the subject. During 
the years that the standard policy law was in 
effect, there was no substantial improvement 
in the forms. Since its repeal and the adoption 
of standard provisions, a large number of new 


at pp. 139 
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ular with the New York insurance industry 
particularly since, according to opinions 
handed down by the New York Attorney 
General, the standardized requirements ap- 
plied only to the domestic business of do- 
mestic insurance companies. Small wonder, 
considering the discrimination which allowed 
foreign companies to deliver policies which 
domestic companies could not sell, that the 
sections of the New York insurance statute 
prescribing standard policies were, upon the 
recommendation of the New York Depart- 
ment of Insurance, repealed and replaced by 
a series of enumerated provisions merely 
aimed at safeguarding a minimum standard 
of liberality and fairness.” 

This pattern of control of requiring cer- 
tain standard provisions but not prescribing 
standard forms has been generally adopted, 
and a high degree of uniformity has been 
achieved with regard to the substance of 
these standard requirements.” To facilitate 
modernization of contracts where new devel- 
opments make it feasible, these compulsory 
provisions must be complied with only “in 
substance.” * Moreover, to leave opportunity 
for individual company initiative, the statute 
allows companies to be more liberal in their 
contract provisions than the law requires.” 
Policies have been approved by the Insurance 
Department. Many of them contain new fea- 
tures that have developed as the result of 
changing conditions which a fixed form could 
not meet. Another argument for a standard 
policy is that it can be used in every State. 
The history of the New York standard form 
will show that it was not acceptable in all 
States. On the other hand, several forms which 
have received Department sanction under the 
amended law, are acceptable in every State in 
the Union. The function of the State should 
be to see that fair and honest contracts are 
offered for sale. Standard provisions serve to 
minimize the amount of discretion necessary to 
be exercised by the Insurance Department with- 
out discouraging improvements and the develop- 
ment of valuable policy features. They are 
decidedly preferable to standard forms.’’ 

Appleton, ‘‘Wherein Have Insurance Condi- 
tions Improved During the Past Twenty Years 
in the Field of Life Insurance,’’ quoted in 
Amrhein, cited at footnote 27, at pp. 58-59. 

5° Continuous efforts on the part of the indus- 
try to iron out variations in the standard 
requirements are still in process. See, for 
example, the Reports on Standard Provisions 
for Ordinary Life Policies by a joint subcom- 
mittee of the American Life Convention and the 
Life Insurance Association of America. I am 
indebted for the latest, and as yet unpublished, 
report to Mr. B. M. Anderson, vice president 
and counsel of Connecticut General Life Insur- 
ance Company. 

51 See, for example, New York Insurance Law, 
Sec. 155 (1). 

52 Shepherd, ‘‘Insurance Supervision in the 
United States,’’ Institute of Actuaries Centenary 
Assembly (1948), at p. 16. 
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In this way wholesome competition is en- 
couraged to operate for the benefit of the 
public. But in order further to safeguard 
its protection and effectively to control com- 
pliance with the statutory standards, con- 
temporary statutes generally provide that no 
policy forms, riders or endorsements may be 
used without having first secured the ap- 
proval of the insurance department.” 

However admirably conceived, it is very 
rare indeed that a system of control will not 
be in need of constant improvement to meet 
the challenge of new problems. The New 
York insurance law of 1907/9 regulating life 
insurance policies is no exception. I should 
like to discuss the impact of new challenges 
in connection with two problems, one of 
which has been partially resolved, while the 
other continues to create considerable dif- 
ficulties. 

In the early days of modern life insurance 
legislation, as heretofore noted, it was as- 
sumed that the interests of the public would 
be sufficiently safeguarded by requiring sub- 
stantial compliance with certain expressly 
enumerated standard conditions.” It was 
not felt necessary to supplement this scheme 
by a list of prohibitory The 
shortcomings of this approach were clearly 
brought out by the celebrated decision of 
Chief Justice Cardozo of the New York 
Court of Appeals, in Metropolitan Life Insur- 
ance Company v. Conway.” The Conway case 
involved the meaning of the incontestability 
clause, one of the ten standard provisions 
enumerated by the statute. It raised the 
question as to whether a rider excluding 
death as a result of service, travel or flight, 
whose approval was sought by Metropolitan 
Life, was compatible with the incontestability 
clause. Cardozo, in finding for the insurance 
company, held that the incontestability pro- 
vision “is not a mandate as to coverage, a 
definition of the hazards to be borne for the 
insurer. ‘It means only this, that within the 
limits of coverage the policy shall stand, 
unaffected by any defense that it was invalid 


provisions. 


53 For a discussion of the merits of the ap- 
proval and disapproval techniques of super- 
vision see Patterson, cited at footnote 11, at 
p. 258: Brook, cited at footnote 27, at p. 626 
(with regard to approval of rates). 

‘Harris, ‘“‘State Legislation Affecting the 
Life Insurance Contract’ in The Life Insurance 
Policy Contract, cited at footnote 5, at pp. 
337, 343. 

55 252 N. Y. 449, 169 N. E. 642 (1930). 

56 Consult, for instance, Scott v. Continental 
Life insurance Company, 15 La. App. 221, 131 
So. 478 (1930): Gaines v. Acme Industrial Life 
Insurance Society, 155 So. 276 (La. App., 1934); 
Lopardi v. John Hancock Mutual Life Insurance 
Company, 289 Mass. 492, 194 N. E. 706 (1935). 
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in its inception, or thereafter became invalij 
by reason of a condition broken.” 

This decision revealed the weakness of the 
standard provision statute; it showed the 
insurance industry a way of eliminating from 
coverage those risks whose exclusion, wit! 
the help of excepted causes, it regarded af 
desirable.” In order to overcome this im 
plication of the Conway decision, the Ney 
York Legislature in 1939 modified the insur 
ance law by prohibiting any clauses whic 
were not expressly specified as acceptable’ 

The New York pattern has been haltingh 
followed by the legislatures of other states" 
In addition, there is in many jurisdictions an 
extensive body of case law which prevents 
insurance companies from inserting a gen- 
eral good health clause into a policy, thus 
making good health a condition precedent 
defeating an incontestability clause.” Thus 
legislatures and courts have combined t 
safeguard the insured public from the im- 
plications of the Conway decision. 

A second, and graver, shortcoming of the§ 
present-day system of standardized provi- 
sions is illustrated by the practice of insur 
ance companies on binding receipts. Binding 
receipts, as they have developed during the 
last two or three decades, have escaped bot! 
statutory standardization and an alternativ 
system of satisfactory control by supervision,’ 

Most life insurance contracts are not effec- 
tive until delivery of the policy. However 
acceptable the risk, even after having suc 
cessfully passed the medical examination the 
insured is not protected should he, for in- 
stance, die accidentally before delivery of the 
policy. The insurance company can reject 
the application, and furthermore the approval 
of the application after death is inoperative 
as an acceptance if the delivery of the policy, 
actual or constructive, did not take place 
before death. 


To safeguard the applicant and his family 
against these dangers insurance companies 


have developed the practice of issuing so- 


5* New York Insurance Law (1939), Sec. 155(2) 
(as amended by Laws 1951, Ch. 730, Sec. 1). 

* Note, “‘Burden of Proof of Excepted Causes 
in Insurance Policies,’’ 46 Columbia Law Re 
view 803, notes 6 and 7 (1946). 

5° See, for a collection of cases, Vance, cited 
at footnote 4, at p. 582, note 23. 

6 Wilkinson, ‘‘Binding Receipts—Three Dec- 
ades Later,’’ L. S. 1949, American Life Con- 
vention 18; Havighurst, ‘‘Life Insurance Binding 
Receipts,’’ 33 Illinois Law Review 180 (1938); 
Comment, ‘‘Life Insurance Receipts: The Mys- 
tery of the Non-Binding Binder,’’ 63 Yale Law 
Journal 523. 
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3 
The law of insurance has, to a signi- 
ficant extent, developed out of the 
eforts of courts to reconcile the 
conflicting desires of insurance com- 
panies and the insured public. 


called binding receipts. Provided the appli- 
cant for insurance has paid the first premium, 
these receipts purport to give some measure 
of protection to the insured and his family 
in the interim period prior to delivery. Agents, 
particularly agents selling industrial policies, 
have been very successful in pushing these 
policies by informing the insured that under 
the binding receipt he and his family will 
enjoy immediate protection provided the 
first premium has been paid in full." Payment 
of the first premium, in full, is of consider- 
able advantage to the insurance companies, 
since it provides a powerful incentive to the 
insured not to reject the policy when de- 
livered, or, if he still rejects the policy, it 
enables a company to treat the paid premium 
as forfeited, thus allowing them to defray 
the rather high initial costs of processing 
alife policy.” 

Unfortunately the protection accorded by 
such binding receipts to applicants for in- 
surance may not be as adequate as they 
are led to believe. American life insurance 
companies are in the main using two types 
of binding receipts, one of which fails to 
accomplish its avowed purpose.” Should 
the binding receipt be of the so-called 
“satisfaction” type, coverage commences 
the moment it is handed over and paid for 
(provided the applicant is insurable ac- 
cording to the company’s general regula- 
tions), and the applicant and his family will 
be protected. But the insurance company 
may still use the so-called “approval” type 
of binding receipt. The latter provides that, 
if the application, prior to the death of the 
applicant, is approved by the company at its 
home office, insurance coverage as applied 
for shall be in force as of the date of the 
application; but this does not protect the 
insured in the eventuality of accidental 
death or serious impairment of health prior 
to acceptance. To be sure there are an in- 
creasing number of decisions which protect 


"Cheek v. Pilot Life Insurance Company, 
1 Life Cases 536, 215 N. C. 36, 1S. E. (2d) 115 
(1939). 

"Comment cited at footnote 60; Comment, 
‘Operation of Binding Receipts in Life Insur- 
ance,"’ 44 Yale Law Journal 1223 (1935). 
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the ordinary applicant in enforcing his 
understanding that he is insured from the 
date of issuance of the binding receipt.“ 
Such decisions have exercised considerable 
influence on the practice of insurance com- 
panies. However, the fact that insurance 
companies are still using and taking ad- 
vantage of the “approval” type of binding 
receipt is evidenced by a sizable number 
of cases which still hold that the company 
is entitled to reject a pending application 
under this form of receipt if the applicant 
dies or suffers an impairment of health, 
even if at the time of his application he was 
in perfect physical condition. A fairly 
recent North Carolina decision is typical 
in this respect. “While we are compelled 
to hold,” the court said, “that the law 
of the case is with the defendant, we do not 
wish it to be understood that the use of 
the binding receipt in the form exhibited 
in evidence has our commendation, or that 
the statements or representations made by 
the agent command our approval. We are 
prone to believe that the methods used are 
not ‘Well recognized insurance methods’. 
The binding receipt is misleading and is 
calculated to deceive those citizens who 
usually have to resort to industrial insur- 
ance for protection. To say the least, 
that is not a laudable method to pursue in 
obtaining application for insurance, and it 
cannot be regarded as a practice worthy of 
a great business corporation.” © Since many 
insurance companies appear to be unwilling 
to give up the “approval” type of binding 
receipt, I should like to recommend making 
the “satisfaction” type mandatory by adding 
it to the existing list of compulsory standard 
provisions. Thus, the reasonable expecta- 
tions of the insured will be fully protected. 


The law of‘insurance has, to a significant 
extent, developed out of the efforts of 
courts to reconcile the conflicting desires of 
insurance companies and the insured public. 
Insurance companies have consistently at- 
tempted to protect their own interest and 
that of the policyholders at large by re- 
ducing coverage to a written document 
which, should it form the basis for litiga- 
tion, would clearly delimit the liability of 
the company. The companies sought to 
restrict the so-called “juridical risk” by 
seeking to influence courts to regard the 


88 Wilkinson, cited at footnote 60, discusses, 
in addition to these two forms, individual varia- 
tions which are in current use. 

*t Of particular interest is Gaunt v. John Han- 
cock Mutual Life Insurance Company, 12 Life 
Cases 423, 160 F. (2d) 599 (CCA-2, 1947); noted 
in 60 Harvard Law Review 1164. 

8 Case cited at footnote 61. 
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policy as written as the law between the 
parties, thus limiting the court’s interpre- 
tive function to questions of ambiguity and 
curtailing potential questions of fact which, 
in our legal system, fall within the province 
of the jury. An illustration of this tech- 
nique, which we encountered earlier, is the 
form of a warranty. Before the develop- 
ment of warranties by the ingenuity of 
insurance lawyers and the genius of Lord 
Mansfield, companies were only protected 
from overreaching on the part of the in- 
sured by the common law of misrepresenta- 
tion and concealment. According to the 
latter two doctrines, misrepresentation and 
concealment were fatal to recovery only if 
material to the risk, the factual issue of 
materiality being left to jury determination. 
Thus the law of misrepresentation and’ con- 
cealment contained a considerable amount 
of juridical risk immensely detrimental to 
an infant industry. Out of this context the 
law of warranties was developed. Devia- 
tions by the insured from a representation 
contained in a policy were deemed to be 
material by contractual stipulation or, one 
is tempted to say, as a matter of law. 


An analogous 
companies legally to protect themselves 
within the framework of a given policy 
arose out of the difficulties of the agency 
system. Companies had discovered that 
they could not always trust their agents 
and that they had to reckon with the 
possibility of collusion between applicant 
and local agent; consequently they thought 
to protect themselves by adopting limita- 
tions of coverage and nonwaiver clauses 
which sharply curtailed the authority of 
agents, and they further insisted on the 
conformity of such waivers to the terms 
of the policy. In addition, clauses were in- 
serted in the application which provided 
that the agents of the company, insofar as 
the taking of applications was concerned, 
were to be regarded not as agents of the 
company but as agents of the insured; 
hence the company should not be charged 
with knowledge acquired by the agent in 
the course of his employment. 

The insured, on the other hand, has 
always been vitally interested in individual- 
ization, that is, tailoring of a standardized 
mass contract to his individual needs and 
to the psychological atmosphere in which 


attempt on the part of 


6 Anderson, cited at footnote 5, 

* Hutcheson, ‘‘Law and Fact 
Cases,’’ 1944 American Bar 
ance Iiaw Proceedings 6, 12. 

*In numerous states the demotion applies 
only to life and related fields of insurance. 
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at p. 8. 
in Insurance 
Association Insur- 


insurance is sold. But insurance companies 
were unwilling to go beyond adjusting the 
policy to individual needs by written waivers 
and endorsements issued under proper aw 
thority. This technique of adjustment, how- 
ever, presupposes a high degree of familiarity 
with the technical terminology employed in 
a policy. Unfortunately, technical language 
has long created an atmosphere in which 
most businessmen are forced to rely on the 
skill, honesty and fairness of their agent 
or broker. It is well known that an insured 
frequently does not bother to read _ the 
policy, relying on the accuracy and skill of 
the agent or broker.* It is only natural, 
however, that prior to the issuance of a 
policy “sold” by an, agerit of the company 
(and not bought through an independent 
broker) the insurer through his agent is 
most anxious to please. In this “atmos 
phere of selling roseate with promises” it 
can hardly be expected that agents will 
deliberately call attention to defects or 
dangers lurking behind technical language 
Rather, the insurer focuses attention “on 
the small cost, the great value of his sery- 
ices and the insured’s duty to his family 
and to his creditor. If anything is said 
about collection in case of loss, it is a 
most glowing account of the insurer’s record 
of full [and prompt] payment.” Small 
wonder that the individual policyholder is 
seldom able to determine the reliability of 
a particular agent or the value of his policy 


Courts, confronted with this dilemma of 
conflicting desires, have tried to protect the 
interest of both parties. They have adjusted 
the respective domains of law and fact te 
meet the needs of indiviaualization. Non- 
waiver provisions have been corrected by 
invoking estoppel; the strict law of war- 
ranties has been modified by loosening up 
the doctrine that every breach, however 
immaterial, is fatal to recovery, thus paving 
the way for the statutory demotion of 
warranties into representations.” However, 
courts have left areas in which breach of 
warranty continues to be material as a 
matter of law. If, for example, an applicant 
denies having consulted a physician within 
a stated period, and this turns out to be 
untrue, such consultation over a nontrivial 
matter having taken place, the resulting 
breach is treated as material as a matter 
of law.” Attempts, however, of the insur- 


6° Minsker v. John Hancock Mutual Life Iw 
surance Company, 254 N. Y. 333, 173 N. E. 4 
(1930): Geer v. Union Mutual Life Insurance 
Company, 273 N. Y. 261, 7 N. E. (2d) 18 
(1937), commented upon in 36 Michigan Law 
Review 981. 
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ance companies to turn their agents into the 
agents of the insured have altogether been 
frustrated by the courts.” In this respect 
the insured has received protection. 

The dilemma of conflicting desires con- 
tinues to be a significant force in the shap- 
ing of insurance law. The courts, thrust 
into the troublesome role of arbitrator and 
mediator, are constantly compelled to ex- 
ercise difficult policy judgments in an effort 
to resolve ancient conflicts which continu- 
ally reappear in new forms. In recent 
years, for example, a fascinating problem 
has arisen over the matter of interpretation. 
Prior to the advent of standardized provi- 
sions it was an overwhelmingly accepted 
maxim that courts should attempt to pro- 
tect the insured by invoking the contra 
proferentem rule against those who authored 
a particular contract. In fact, in their pro- 
tective function courts have been known to 
create ambiguities in order to be'able to 
bring their interpretive power into play. 

The question now faces us whether contra 
proferentem, which would resolve ambigui- 


Hardy Perennials 


ties against their author, can be applied to 
policies which are established by statutory 
fiat. As long as the consuming public was 
not represented in formulating statutory 
provisions, the old rule continued to appeal 
to our sense of fairness." Nowadays, with 
increasing public influence on the various 
state insurance departments, the issue can 
be viewed in a new light. The conflict of 
whether an insurance policy is a statute or 
a contract has assumed an added signifi- 
cance.” Courts which have considered this 
problem have reached antithetical results, 
generally without an adequate discussion of 
the policy considerations involved.” It may 
well be that, in the near future, this question 
being of increasing importance, courts will 
have to resolve this puzzling dilemma of 
their own interpretive powers; in this en- 
deavor, they will have to take into account 
not only the individual fact situation and 
the types of instruments serving as the 
basis of litigation, but also the policy goals 


which they seek to advance. [The End] 


of Insurance Contract Litigation 


By JAMES B. DONOVAN 


HIS DISCUSSION concerns clauses 
which are commonly used in insurance 
policies and which have been frequently the 
subject of serious dispute. For this reason 
my topic is entitled, “Hardy Perennials of 


Insurance Contract Litigation.” The illus- 
trative clauses which I have selected are 
from standard casualty policies; they are 
“caused by accident,” “loading and unload- 
ing’ and “care, custody and control.” 





” Vance, cited at footnote 4, at p. 453. In 
addition, the so-called ‘‘entire contract’’ stat- 
utes have accorded to both the insured and the 
insurance companies a good deal of protection, 
since they enable him to read the entire policy 
including the application. See Bible v. John 
Hancock Mutual Life Insurance Company, cited 
at footnote 5: Lampke v, Metropolitan Life In- 
surance Company, 279 N. Y. 157, 18 N. E. (2d) 
14 (1938); Abbott v. Prudential Insurance Com- 
pany of America, 281 N. Y. 375, 24 N. E. (2d) 
7 (1939); see further New York Insurance Law, 
See. 142 (1) (as amended 1940, Ch. 94). 

1 Gazzam v. German Union Fire Insurance 
Company, 155 N. C. 330, 71 S. E. 434 (1911); 
Vance, Handbook of the Law of Insurance 
(2d Ed., 1930), at pp. 690 and following; see, 
also, footnote 34. 


Conference on Insurance 


727A parallel problem in the field of gov- 
ernment crop insurance is presented by the 
much-discussed case of Federal Crop Insurance 
Corporation v. Merrill, 332 U. S. 380 (1947). 
I am indebted for this reference to Professor 
William Howard Mann of Indiana University 
Law School. 

7% For a collection of cases see Illinois Insur- 
ance Code Annotated Sec. 397, at p. 688; Vance, 
cited at footnote 4, at pp. 809, 810. Among the 
more recent cases see in particular Herbert L. 
Farkas Company v. New York Fire Insurance 
Company, 5 N. J. 604, 76 Atl. (2d) 895 (1950); 
Blue Bird Cab Company, Inc. v. American 
Fidelity & Casualty Company, Inc., 219 N. C. 
788,15 S. E. (2d) 295 (1941). 





The author is a member of the law 
firm of Watters & Donovan, New York. 


At the very outset it would be well to 
explain my viewpoint with respect to the 
continued existence of these ‘clauses. You 
will note that I have described them as 
the “subject,” rather than the “cause,” of 
disputes. The reason for this is a belief that 
these clauses are not ambiguous as a matter 
of phraseology; they express simple con- 
cepts in simple terms, readily understood 
by ordinary men in the normal communi- 
cation of ideas. The continual disputes and 
litigation are attributable not to the lan- 
guage but to the wide diversity of situa- 
tions to which that language is pertinent. 
The disputes are not truly ones of inter- 
pretation, in the sense of ascertaining the 
meaning of inherently ambiguous terminology. 
Rather, controversies arise from the appli- 
cation of the clauses to particular sets of 
facts. In other words, without precluding 
the hope of improvement, it is doubtful 
that any other concise phrases would more 
successfully cover the varied circumstances 
to which these clauses are intended to be 
applicable. 


I say “concise” because it should be em- 
phasized that insurance policy draftsman- 
ship is bedeviled by a dilemma. The first 
objective of the draftsmen is to write a 
contract which clearly sets forth the agree- 
ment between the parties, in such detail 
that a person reviewing the policy (whether 
insurer, insured, agent or broker, attorney, 
court or insurance department) should find 
appropriate provisions expressing the in- 
tent. Their next aim, however, is to make 
the contract simple and concise. The dif- 
ficult tasks of reconciling the opposed ob- 
jectives’ of clarity and brevity is seldom 


appreciated by those who are prone tj 
criticize a policy as being either too length 
or not sufficiently detailed on a specific point 
With this preface we may proceed wit! 
a brief explanation of the clauses to 
discussed and outline the manner in whic} 
they have been digested in that comple 
and rather unpredictable mechanism which 
we call the American judicial system. 


“Caused by Accident” 


Virtually all liability policies traditionally 
have stated that coverage is afforded wit 
respect to injury “caused by accident.”* The 
use of this phrase in the insuring agree 
ments simplifies other drafting problems }y 
providing a definite term of reference to be 
used in the provisions governing limits oj 
liability, policy period, territorial boundaries 
and notices to the company. 

If we assume that the primary objective 
of contract draftsmanship is clarity, the 
phrase obviously is appropriate to express 
what the ordinary man regards as _ the 
proper subject of insurance coverage. An 
agreement to indemnify persons with re 
spect to the consequences of their inten 
tional torts is not intended by the insurer; 


it would be against public policy and alsof 


would open the door to collusive claims. 


The meaning of the term “accident” is 


reasonably well established in our courts§ 


It ordinarily is defined as a sudden, unex 
pected event, identifiable in time and place. 
Many years ago serious disputes were fre 
quent as to whether an injury was “acci- 
dentally sustained” or “caused by accident 
Was it an accident from the viewpoint i 
the victim, even though intentional on the 
part of the malefactor?* These disputes to- 
day have been largely eliminated. The gen- 
eral rule is that such incidents are accidents 
unless the injury is intentionally inflicted by 
an insured or by another at his direction.’ 





1 Prominent exceptions are the Comprehensive 
Personal Liability and Farmers Comprehensive 
Personal Liability policies, as well as most 
malpractice forms. 

* These underwriting intentions have been 
generally accepted by the courts. See Couch, 
Encyclopedia of Insurance Law, Vol. VI, Secs. 
1241 and following; 1 Corpus Juris Secundum 
425, 427 and following. 

3 Cases are collected in Corpus Juris Secun- 
dum 425-443. 

‘For example, Santag v. Gaier, 279 Mass. 
309, 181 N. E. 182 (1932), holding that policy 
protecting landlord from liability for injuries 
“accidentally sustained’’ by another did not 
cover injury caused by landlord’s deliberate 
and willful act; Commonwealth Casualty Com- 
pany Vv. Headers, 118 Ohio St. 429, 161 N. E. 278 
(1928), holding that insurer was not required 
by its policy to defend actions for recovery of 
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damages arising out of a willful and intentional 
assault and battery inflicted on the injured 
party by a driver-employee of the insured 
See also 162 A. L. R. 244, ‘‘Assault as within 
coverage of public liability policy’’; 173 A. L. R. 
503 (1948), ‘‘Automobile indemnity or liability 
policy as covering accident or damage due to 
willful or wanton conduct or gross negligence.” 


5 Rothman v. Metropolitan Casualty Insurance § 


Company, 134 Ohio St. 241, 16 N. E. (2d) 417 
(1938), holding that if an injury was not inten 
tionally caused, it was accidentally suffered 
within the meaning of insurance policy where 
injuries were received in automobile turning 
over by reason of wanton misconduct of driver 
of automobile. Seeming exceptions to the rule 
may be summarized as instances wherein, fot 
example, a court finds that an employee it 
tended the injury but was not directed by the 
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} of automobile 


This judicial rule is expressly incorporated 
in many standard policies, for example, 
the “Assault and Battery” condition in the 
standard automobile policy. 


In a more recent tendency, insurers have 
substituted the word “occurrence” for “ac- 
cident,” especially in the field of general 
liability insurance, in the belief that broader 
coverage is thereby given. The specific 
types of cases intended thus to be covered 
are those involving continuous exposure to 
a hazard over a period of time, for example, 
exposure to the elements over a lengthy pe- 
riod.” However, unless defined in the policy, 
the new term is so broad that it definitely 
creates an ambiguity in various policy 
clauses and exposes a company to claims 
resulting from intentional torts. The new 
word also lacks the benefit of that judicial 
construction which today renders the term 
“accident” reasonably clear to both com- 
pany and policyholder. For these reasons 
most companies using the term “occurrence” 
define it in the policy or endorsement. 


I may add that while insurers will place 
bodily injury coverage on an “occurrence” 
basis for an additional premium, they nor- 
mally refuse to do so with respect to prop- 
erty damage. This usually is attributed to 
afear of so-called “business losses”—that is, 
failure of a product to accomplish its ad- 
vertised result, consequential damages, and 


| losses involving intangible property. 


While occasionally the subject of a novel 
court decision, the phrase “caused by acci- 


(Footnote 5 continued) 

insured employer, or where a court refused to 
find that reckless conduct constituted an ‘‘in- 
tentional’’ tort. See also 117 A. L. R. 1175 
(1938), ‘‘What amounts to accident within policy 
liability or indemnity insur- 
ance.’’ Hartford Accident & Indemnity Company 
v. Walborst, 95 N. H. 40, 57 Atl. (2d) 151, 
injuries sustained by occupant in automobile 
intentionally bumped by insured driver were 
“accidentally’’ sustained; Columbia Casualty 
Company v. Abel, 30 Automobile Cases 692, 
71 F. (2d) 215 (CA-10, 1948), injuries re- 
ceived by guest slipping when she intentionally 
jumped from automobile to avoid assault by 


s driver held to be an accident; Huntington Cab 


Company v, American Fidelity & Casualty Com- 
pany, 25 Automobile Cases 130, 155 F. (2d) 117 
(CCA-4, 1946), injuries sustained by taxicab 
passenger as result of unprovoked and un- 
authorized assault by taxi driver were due to 
“accident.’’ 

®Such has been held not to be an accident. 
See Jackson v. Employers Liability Assurance 
Corporation, 139 Misc. 686, 248 N. Y. S. 207 
(S. Ct., Special Term, Kings County, 1931) 
aff'd no op. 234 App. Div. 893, 254 N. Y. S. 
1010, aff'd no op. 259 N. Y. 559, 182 N. Y. S. 
180, holding that death of tenant’s child follow- 
ing month’s progressive illness due to insuffi- 
cient heat did not result from ‘‘accident’’ within 
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dent” probably will continue as standard 
language for many years to come, if only 
because of its important mechanical func- 
tion in policy draftsmanship. 


‘Loading and Unloading” 


This phrase occurs in standard automo- 
bile liability policies in which it is stated 
that the policy covers the ownership, main- 
tenance and use of the automobile, “includ- 
ing the loading and unloading thereof.” In 
fact, even before the express inclusion of 
that clause, there were court decisions to 
the effect that loading and unloading were 
included within the meaning of the phrase 
“ownership, maintenance and use of the 
automobile.”* In addition, the phrase oc- 
curs in the general liability policy exclusion 
which eliminates coverage of automobiles 
“or the loading or unloading thereof” while 
away frei the named insured’s premises. 


A typical borderline case would be one in 
which a driver delivering furniture to a 
store unloads the vehicle, but a passerby is 
injured while the property is on the side- 
walk, before it has been moved into the 
store. Should the consequences of such an in- 
jury be borne by the owner of the vehicle 
under his automobile policy, or are they 
more appropriately his responsibility—or 
that of the store owner—under a general 
liability policy ? 


Two lines of cases have developed.? The 
first view is the “coming to rest” doctrine, 


landlord’s liability policy. For other cases see 
148 A. L. R. 611 (1944), ‘Public Liability 
Policy—Coverage against ‘accident’ or bodily 
injuries."" Many companies recognize bodily 
injury coverage in these ‘‘condition’’ cases, 
especially in the field of products insurance. 

7 Panhandle Steel Products Company v. Fidel- 
ity Union Casualty Company, 23 S. W. (2d) 799 
(Tex. Civ. App., 1929), holding that indemnity 
policy insuring against liability for damages 
resulting from ownership, maintenance or use 
of truck covered injury to third person struck 
by beam of iron while beam was being un- 
loaded from insured’s truck into building. 
Owens Vv. Ocean Accident & Guarantee Cor- 
poration, 194 Ark. 817, 109 S. W. (2d) 1928 
(1937), holding that injuries sustained by 
woman who was carelessly permitted to fall 
from ambulance cot to pavement while being 
earried from her home to ambulance, were 
within coverage of automobile liability policy 
covering injuries caused by the ownership, 
maintenance or use of the vehicle; see also 
144 A. L. R. 539 (1943), ‘‘Automobile Liability 
Policy—Coverage where vehicle is being used 
for delivery purposes.”’ 

8160 A. L. R. 1264, 1267 (1946). Turtletaub 
v. Hardware Mutual Casualty Company, 26 
N. J. Mise. 316, 62 Atl. (2d) 830, 832 (1948), 
applying the ‘‘completed operation’’ theory 

(Continued on following page) 
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under which the unloading is completed 
when the property has been removed from 
the vehicle and has come to rest.® The 
other and more widely held view is the so- 
called “completed operation” doctrine, under 
which the unloading is not completed until 
the property has been turned over to the 
deliveree at its final resting place.” Some 
of the latter decisions would appear to go 
beyond the intended scope of coverage af- 
forded by an automobile policy. Whichever 
line of judicial reasoning may prevail, dis- 
putes over the clause have become less 
frequent as the views of the courts have 
become better defined in each jurisdiction. 


A practical approach to these problems 
is taken by insurance producers who advise 
their clients that whenever possible an in- 
sured should carry his automobile and other 
third-party liability insurance in the same 
company. One object of this practice is to 
minimize the difficulties caused by the 
borderline “loading and unloading” cases, so 
that the insured is not involved in a dispute 
as to which carrier is to protect him in a 
particular instance. 


It is inevitable that a certain amount of 
litigation ‘will continue as to whether a 
specific accident comes within the ambit of 
“loading and unloading” as judicially con- 
strued. On the whole, however, the volume 
of such litigation has been reported by 
insurers to be on the decline. 


“Care, Custody or Control’’ 


Virtually all third-party liability policies 
exclude injury to or destruction of “prop- 
erty owned, occupied or used by, rented to 


(Footnote 8 continued) 
where cases of soda were unloaded from truck 
to curb and then taken on handtruck into 
building where handtruck struck third party. 
A compilation of the case law is contained in 
Gowan, ‘‘Liability Insurance—‘Loading and Un- 
loading’,’’ The Insurance Law Journal, October, 
1951, p. 745: this paper was presented by the 
author before the Insurance Law Section of the 
American Bar Association at its annual meeting. 


®*Stammer v. Kitzmuller, 226 Wisc. 348, 276 
N. W. 629 (1937), holding that insurer was not 
liable under its automobile policy for injuries 
sustained by pedestrian falling into hatchway 
in a sidewalk left open by brewer’s employee 
who delivered beer through it and was inside 
tavern having a sales slip signed. 


1” Wagman v. American Fidelity & Casualty 
Company, 1 Automobile Cases (2d) 267, 304 
N. Y. 490, 109 N. E. (2d) 492 (1952), where 
employee of store, supervising rolling of gar- 
ments out of store on movable racks to curb 
line to be lifted on to truck by truck driver 
and helper, collided with pedestrian on his way 
back from curb to store, causing her to fall 
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or in the care, custody or control of the 
insured.” The basic intent of the exclusion js 
to eliminate from a liability policy the losses 
which can be otherwise covered. 
clude such losses under the basic liability 
form not only could result in many cases 
of collusion, but also would constitute coy- 
erage at an improper rate of premium 
Those seeking such protection may pur 
chase it either by having the exclusion 
deleted for an additional premium or by ob- 
taining indemnity forms of property insur- 
ance. However, their loss experience should 
not be charged to policyholders desiring 
coverage only against injuring property 
under the control of others. 


To in 


While variations in phraseology occur to 
conform with the needs of different lines of 
insurance,” the substance of the provision 
is the same, and it generally is referred to 
as the “care, custody or control” exclusion 


Judicial interpretations of the language 
have varied widely. In general, it is held 
that property is within the care, custody 
or control of an insured when the latter, at 
the time of the accident, rightfully is exer- 
cising complete domination over the object. 
However, the broad nature of this concept 
has resulted in claims involving a_ wide 
variety of factual situations. 


When the exclusion has been clearly 
applicable, the courts have upheld its pro- 
visions, Thus “no coverage” has been de 
clared when an insured used an elevator t 
remove machinery from a_ building and 
later was sued for damage to the elevator;” 
when an insured was repairing a truck be 
longing to another and it 
by fire caused by necessary welding; 


was destroyed 
8 when 
to sidewalk, thereby sustaining injuries. It 
was held that work of supervisor as checker 
was an integral part of that loading. State 
ex rel. Butte Brewing Company v. District 
Court of Second Judicial District, 6 Automobile 
Cases 963, 110 Mont. 250, 100 Pac. (2d) 932 
(1940), holding that injuries received by pedes 
trian falling in cellar when cellar door was 
opened by company’s employee after a_ barrel 
of beer had been taken from truck and placed 
upon sidewalk were covered by policy indem- 
nifying company against damages arising out 
of use of its trucks for commercial purposes, 
including the loading and unloading thereof. 

The standard automobile liability policy 
excludes injury or destruction of property 
‘“‘owned by, rented to, 
ported by the insured.”’ 

2 Hardware Mutual Casualty Company 4. 
Mason-Moore-Tracy, Inc., 194 F. (2d) 173 (CA-2, 
1952), holding the exclusion clause of mane 
facturer’s and contractor’s liability policy ap 
plicable where insured was in control of the 
property actually injured, that is, the elevator. 

183 John G. Spiers &€ Company v. Underwriter 
at Lloyd’s London, 84 Cal. App. (2d) 603. 1% 
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agarageman negligently caused a fire which 
destroyed a truck left with him for repairs 
but on which he was not working at the 
time of the accident; * when a garageman 
was towing a customer’s car and it over- 
turned; * or when the insured was driving 
acar owned by a person riding as a pass- 
enger.” In all these cases, the court held 
that the damaged property was in the charge 
of the insured, who was exercising physical 
domination over it. 

There occasionally arises a question as 

to whether an insured has the right to con- 
trol, as well as the actual control. The 
simplest summary of the decisions in this 
feld is that the courts are loath to have 
coverage denied upon any such distinction. 
Most of the cases concern situations in 
which coverage has been purchased for 
“property in the care, custody or control” 
of the insured. When this is so, the courts 
have held that the language covers property 
legally in the custody of the insured, even 
(Footnote 13 continued) 
Pac. (2d) 124 (1948), exclusion applied to a 
customer’s truck which was damaged by fire 
while on the insured’s premises for the purpose 
trailer-hitch installed. See also 
State Automobile Mutual Insurance Company v. 
Connable-Joest, Inc., 2 Automobile Cases 962, 
1% Tenn. 177, 125 S. W. (2d) 490 (1939), de 
daring applicable the ‘‘in charge of’’ exclusion 
in a garage policy when a customer’s car fell 
fom a hydraulic greasing hoist. For other 
cases see 131 A. L. R. 1105 (1947), ‘‘Construction 
and application of provision of automobile lia- 
bility or indemnity policy excluding liability 
for damage to property in charge of insured, 
or variation of such provision.’’ 

“Guidici v. Pacific Automobile Insurance 
Company, 27 Automobile Cases 326, 79 Cal. App. 
(2d) 128, 179 Pae. (2d) 337 (1947), exclusion 
applicable where automobile, at time of fire, 
was in actual possession of insured garageman 
even though he was not operating or working 
on it. 

Clark Motor Company v. United Pacific 
Insurance Company, 18 Automobile Cases 697, 
172 Ore. 145, 139 Pac. (2d) 570 (1943), cus- 
tomer’s automobile, while being towed by 
assured, was at the time of the accident ‘‘in 
charge of'’ the assured and therefore not 
covered by the policy. 

® Speier v. Ayling, 24 Automobile Cases 413, 
45 Atl. (2d) 385 (Pa. Super. Ct., 1946), exclu- 
sion applicable where driver, being in sole con- 
trol of vehicle by permission of owner, was at 
the time of the accident in charge of the 
owner’s automobile even though owner was 
seated beside the driver. However, the exclu- 
sion was held to be inapplicable in Rea Roofing 
Company, Inc. v. Lumber Mutual Casualty In- 
surance Company of New York, 280 App. Div. 
665, 116 N. Y. S. (2d) 876 (1952), leave to app. 
den. 281 App. Div. 744, 118 N. Y. S. (2d) 732, 
interior of building, damaged from water leak- 
ing through roof left exposed by contractor 
resurfacing roof, held not property within care, 
custody or control of insured contractor; Cohen 
v. Keystone Mutual Casualty Company, 30 Atl. 
(2d) 203 (Pa. Super. Ct., 1943), where the prop- 
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though physically possessed by a thief at 
the time of loss.” If an insured possesses 
the legal right to control, there is coverage 
even though he had no physical possession 
at the time of the accident.* 


History of Standard Provisions 


Having briefly analyzed these standard 
provisions, we may review the drafting process 
which produces the casualty policies within 
the National Standard Provisions program. 

Rating organizations originally established 
for employers’ liability insurance gradually 
were given jurisdiction over other casualty 
lines. The present National Bureau of Cas- 
ualty Underwriters, for example, dates its 
origin from 1896 and its modern existence 
from 1910. Such organizations were founded 
upon the premise that collaboration among 
casualty insurers was necessary in order 
to calculate and to maintain reasonable 
rates.” 


It was apparent from the outset 


erty damaged by negligence of assured sub- 
contractor was in custody and care of general 
contractor and owner, the damage was not 
excluded from coverage of public liability policy 
by provision that it should not cover damage 
to property in care, custody or control of 
assured; Maryland Casualty Company v. Hop- 
per, 237 S. W. (2d) 411 (Tex. Civ. App., 1950), 
holding that destruction of oil storage tank by 
explosion while insured, independent contractor, 
was installing pipes to connect tank with oil 
well was not within exception that policy 
should not apply to destruction of property in 
eare, custody or control of insured. 

1% Koury v. Providence-Washington Insurance 
Company, 50 R. I. 118, 145 Atl. 448 (1929), 
policy insuring goods against fire while in 
transit on specific truck and ‘while in the 
custody and control of the assured,’’ held to 
protect assured so long as goods were within 
his legal custody and control and not to require 
that he have actual physical dominion over 
property in transit. But in Saltzman v. Great 
American Indemnity Company, 115 F. Supp. 
944 (D. C. Ark., 1953), insured, a trespasser 
with no right to possession of airplane which 
ran wild while insured was at its controls, did 
not have care, custody or control of the air- 
craft. This case is now on appeal. 

18 National Fire Insurance Company v. Davis, 
179 S. W. (2d) 316 (Tex. Civ. App., 1944, reh’g 
den.), merchandise was in assured’s custody 
within meaning of policy when stranger moved 
truck containing merchandise about 500 yards 
without consent of assured’s driver and truck 
was found overturned and merchandise dam- 
aged. 

1” Due to the recommendations of the Merritt 
Committee, New York State, for example, has 
specifically authorized and regulated rating 
bureaus since 1911. Documents of Assembly of 
State of New York, 134th Sess., Vol. XX, No. 
30, Part I, p. 125 (1911). See also Note, 33 
Georgetown Law Journal 70 (1944); Patterson, 
The Insurance Commissioner in the United 
States (1927), pp. 263-283; Mowbray on Insur- 
ance (1930), Ch. 10. 
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that unless companies combining loss ex- 
perience afforded substantially the same cov- 
erages, the reported statistics would vary 
from minor distortions of true experience 
to an almost meaningless potpourri. To 
assure the accuracy of rate-making data, 
companies combining experience according- 
ly agreed to offer substantially similar 
coverages for such lines. This psually meant 
only that the underwriting rules, upon 
which the policies were based, must be very 
alike or identical. It remained the responsi- 
bility of each company to see that the form 
of its contracts expressed the substance of 
the intended coverage. Since almost all in- 
surers used bureau manuals whether or not 
they followed bureau rates, these conditions 
prevailed industry-wide. 


Until the late 1920’s, then, even companies 
intending to afford substantially the same 
coverages usually did so through contract 
forms individually developed by each in- 
surer. There were, however, inherent dif- 
ficulties in thus having each company “say 
the same thing in different words.” In 
every language there are few ideas which 
can be precisely expressed in more than one 
way. Almost every phrase or synonym has 
its own connotations and shades of meaning. 
Accordingly, during this period, companies, 
producers, insureds and insurance depart- 
ments found it necessary to scrutinize the 
wording of every contract in an attempt to 
determine whether it could be construed 
to provide more or less insurance than the 
policies of other companies supposedly of- 
fering “substantially the same coverage.” 
We all are familiar with the problems of 
“accidentally sustained” and “caused by 
accident.” ” 

While the preservation of individuality 
continued to have its advantages for certain 
types of policies, it appeared to several state 
insurance departments that it would be in 
the interests of all concerned if an attempt 
were made by the companies to standardize 
the language in such universal contracts as 
the automobile liability policy. The Na- 
tional Bureau of Casualty Underwriters, 
representing a stock company membership, 
had reached a similar conclusion and had 
begun a forms program among its members 
and subscribers. Mutual companies con- 
cerned with similar problems also had in- 
stituted a Forms Committee within the 


* 
Mr. Donovan believes that the insut. 
ance business today is the most over. 


regulated industry in the nation} 


American Mutual Alliance. These groups 
functioned independently (which _ lessenej 
but did not solve the problems) while state 
insurance officials continued to press for 
uniform phraseology in the industry.” | 
was not until 1933 that there were arranged 
joint meetings of policy draftsmen repre. 
senting the bureau and the alliance. After 
a series of conferences over the next tw 
years, including discussions with the Ameri. 
can Bar Association and other interested 
groups, the so-called Joint Forms 


provisions for a basic automobile liability 
policy and a garage liability form. 


From that initial promulgation the joint 


program continued to progress, with addif 


tional policies and endorsements continually 
being brought within the plan. At present 
the program embraces the entire field o 
automobile insurance, the comprehensive 
policies and an increasing number of other 
forms. Many of the policies and endorse 
ments have been revised several times since 
the inauguration of the program. New 
forms constantly are being considered, and 
those existing continually are reviewed in 
the light of interpretation by the court 
and others concerned. 


The National Automobile Underwriter 
Association participates in the program with 
respect to combination automobile policies 
Further cooperation is extended by various 
insurance departments, the National Asso- 
ciation of Insurance Agents, the National 
Association of Independent Insurers, and 
other groups. Since 1936 the Committee on 
Automobile Insurance Law of the American 
Bar Association periodically has annotated 


bility policies. 

In addition to the forms standardized 
under the joint stock-mutual program, many 
other casualty policies are developed and 
used by all companies within rating organi 
zations. It has been an evolutionary process 
to determine when it is in the interests of 





* Notes, 166 A. L. R. 469 (1946), ‘‘Insurance: 
‘accidental means’ as distinguishable from ‘acci- 
dent’, ‘accidental result’, ‘accidental death’, 
‘accidental injury’ ’’; 90 A. L. R. 1387 (1934), 
‘“‘Death or injury from sunstroke as an accident 
or as result of accidental means within accident 
policy.’’ See also footnote 4. 
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21 See, for example, ‘‘Proposed Uniform Auto 
mobile Policy,’’ address by Insurance Commis 
sioner Pope of Texas, Insurance Law Section, 
American Bar Association, 1934. West Virginia 
promulgated its own ‘‘standard’’ automobile 
liability policy in 1934. 
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all concerned to have a certain form de- 
yeloped as “national standard provisions” 
through the more complicated joint stock- 
mutual procedures. 


By now the national standard provisions 


| are almost universally used and accepted 


in the United States. The automobile lia- 
bility provisions, for example, are not only 
approved in all jurisdictions but are pre- 
scribed in those states which promulgate 
a mandatory policy for all insurers.” 


Operating Procedures 


In understanding the derivation of stand- 
ard provisions for casualty policies, one 
principle must be kept foremost in mind. 
The drafting of a policy form is basically 
the same problem faced by every attorney 
in drafting an important contract for a 
client. The attorneys in our case are the 
Forms Committee; the clients are the under- 
writers. As in the ordinary case of a practic- 
ing lawyer, the role of the attorney is to 
ascertain the intent of the client, explain 
legal problems to be faced, suggest contin- 
gencies which may arise, develop phraseology 
in the light of court decisions, and so forth. 
The extent to which an attorney contributes 
to the substance as well as the form of a 
contract usually depends upon his apprecia- 
tion of the problems involved and_ the 
ability of the client to make up his own 
mind. However, the establishment and main- 
tenance of a proper lawyer-client relationship 
is fundamental in all contract draftsmanship. 
If the attorney insists upon attempting to 
dictate business policy, or the client is 


Fanxious to shift his own responsibility to 


make decisions, the effectiveness of the 
partnership is correspondingly diminished. 
With this primary concept in mind we may 
review the normal procedures involved in 
creating or revising a policy form. 

The substance of any coverage to be af- 
forded is determined by underwriters repre- 
senting the interested companies. While 
experienced draftsmen may point out, for 


lexample, that to eliminate a certain excep- 


tion would permit desirable simplification of 
the contract, the responsibility for deciding 
the extent of the coverage remains with 
the underwriters. There occasionally is pre- 
sented a question as to whether coverage 
may be made available in any form where 
it might contravene public policy. In such 
amatter the legal opinion as to the illegality 
of coverage would be accepted. The more 


2 Texas, Virginia and West Virginia. 
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usual problem faced by underwriters, how- 
ever, is whether the coverage should be 
given in the basic policy form at the normal 
rate or whether it should be added only by 
way of endorsement at a separate charge. 


Thus there may be question as to whether 
a certain exclusion or limitation should be 
eliminated from a policy. Such is not always 
in the interest of the ordinary insured. 
Elimination of an exclusion means that the 
thus covered become part of the 
experience statistics under the policy, and 
accordingly the cost of this additional cov- 
erage is borne by all policyholders. If the 
hazard excluded is such that the ordinary 
insured has no need for such protection and 
should not be required to pay for it, the 
more proper approach is to exclude the cov- 
erage from the policy but to permit those 
so desiring to purchase it by an endorsement 
for an appropriate separate charge. Deter- 
mination of such questions is made by the 
underwriters and requires broad insurance 
experience combined with sound executive 
judgment. 


losses 


The substance of the coverage (referred 
to in state rating laws as “the character 
and extent of the coverage contemplated”) 
is set forth in underwriting rules usually 
contained in company manuals, These must 
be filed with, and are reviewed by, the state 
insurance departments. 


Government Regulation 


Reference has been made to the pattern 
of government regulation affecting policy 
forms and a few comments upon existing 
regulatory laws would appear to be in order. 

I believe that the business of insurance 
today is the most overregulated industry 
in the United States. Every move by an 
insurer, from its birth through life to death, 
is subjected to close scrutiny and usually 
requires prior approval by public officials. 
Moreover, under the McCarran Act™ the 
interstate business of insurance is super- 
vised by 52 separate insurance departments 
in the various states and territories. To 
accomplish any measure of uniformity would 
be remarkable under these circumstances. A 
complete breakdown is avoided only by the 
forum afforded by the National Association 
of Insurance Commissioners, wherein are 
resolved many problems of common interest 
which would be insoluble if each individual 
commissioner insisted upon his 
predilections. 


personal 


2359 Stat. 33 (1945), 15 USC Secs. 1011-1015 
(1946). 





The reasons for this complex pattern of 
regulation are difficult to comprehend. The 
usual banality stated by courts and writers 
is that insurance is a business “affected 
with a public interest.” This is a mean- 
ingless phrase, long recognized and dis- 
carded as such by the Supreme Court of the 
United States.” Insurance is no more: “af- 
fected with a public interest” than steel, 
iron, bread, milk or eyeglasses. It is a 
highly competitive industry, not to be con- 
fused with public utilities. It is ridiculous, 
for example, to assert that the general pub- 
lic “must have” automobile liability insur- 
ance more than they must have automobiles 
or the gasoline necessary for their opera- 
tion. Yet governmental regulation accepted 
as proper and necessary for companies writ- 
ing automobile liability insurance would be 
denounced in strongest terms if ever applied 
to the manufacturers of automobiles or to 
the distributors of gasoline. I say that the 
regulatory pendulum has swung too far, 
that its movement in another direction is 
overdue and would promote a healthier in- 
dustry kept vital by the forces of competition. 


To be specific with respect to policy 
forms, it would be a tragedy to attempt 
the creation of statutory policies in fields 
other than fire insurance. The standard 
fire insurance policy is a simple contract 
which normally covers specified property 


in a fixed location against a single hazard 
In the field of third-party liability insurance 
new problems and new demands for cover 
age arise each day. Atomic energy is, 
graphic example. Under the forces of com 
petition all the standard liability forms hay 
continued to expand with constant voluntan 
revisions by the underwriters. It would } 
most unrealistic to expect that such growth 


of coverage could be accomplished if every§ 


new extension required uniform action }y 
52 separate legislatures. 


Finally, permit me to say that in the last 
analysis it is the insuring public whic 
determines the coverages to be afforded 
Should a coverage be included in a stan¢- 
ard policy, or is it so unusual that those s 
desiring should obtain it by endorsement 
for an extra premium? Which decisio1 
would be more equitable to the average policy- 
holder? Should “occurrence” by substituted 
for “accident”? Questions such as _ thes 
ultimately are determined ky the insuring 
public under the stresses of competition 
The underwriters seek to meet public de 


mands for coverage; the policy draftsmenf 


express that coverage in language whic 
should meet the tests of clarity and brevity 
But it is the insuring public, directly or 
through agents and brokers, which deter: 
mines whether or not to accept the produc 


offered in the market. [The End] 


Recent Contract Developments 


and Their Implication for Future Litigation 


By HERBERT C. BROOK, Attorney 
Member of Lord, Bissell and Kadyk, Chicago 


HE BUSINESS of insurance is con- 
stantly developing as new fields for the 
application of the insurance principle are 
explored, as new concepts of social and 
economic responsibility are developed, and 


as policy forms in established lines of insur 
ance are revised to provide more satisfac 
tory coverage. In this paper I will try to 
cover what I consider some of the more sig- 
nificant of such developments in recent years 





24 Such was the basis of the original Supreme 
Court decisions permitting government regula- 
tion of insurance and other industries. German 
Alliance Insurance Company v. Lewis, 233 U. S. 
389 (1914); Munn v. Illinois, 94 U. S. 115 (1877). 
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2% Nebbia v. New York, 291 U. S. 502 (1934) 
Olsen v. Nebraska, 313 U. S. 236 (1941). 
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Fire Insurance 


During the past ten years every state has 
adopted a new standard’ fire policy, the 
most recent being Massachusetts in. 1952. 
The form adopted in almost all of the states 
follows verbatim or with minor variations 
the form known as the 1943 New York 
Standard Fire Insurance Policy. This form 
was developed by representatives of the fire 
insurance industry in conjunction with vari- 
ous state insurance officials to meet objec- 
tions to the standard fire policy forms then 
inuse. I will not try to cover in detail the 
changes effected by the new form but will 
content myself with two points: The first 
has to do with the elimination of a host of 
conditions which in previous forms voided 
or suspended the coverage. The second has 
to do with the change in the new form from 
a so-called “ownership” basis to an “inter- 
est” basis. 

In order to appreciate the first point it is 
necessary to review briefly the objectionable 
conditions in the previous forms. As of the 
time when the new form was drafted, a 
majority of states required the use of 
a standard policy form known generally as 
the 1886 New York Standard Fire Insur- 
ance Policy. One paragraph of this policy 
contained some 13 conditions which, unless 
otherwise agreed by an endorsement at- 
tached to the policy, voided the coverage. 
These conditions, briefly summarized, were: 

(1) if the assured were not the sole and 
unconditional owner; 

(2) if the insured building were on ground 
not owned by the assured in fee simple; 

(3) if, with the knowledge of the assured, 
were commenced 
or notice of sale given under a mortgage 
or trust deed; 


foreclosure proceedings 


(4) if any change, whether voluntary or 
by legal process (other than by death), took 
place in the interest, title or possession of 
the property (except change of occupants 
without increase of hazard); 
assigned before 


the policy were 


loss; 

(6) if there were other insurance on the 
property; 

(7) if the hazard were increased by any 
means within the control or knowledge of 
the assured; 


1Annotation, 1943 New York Standard Fire 

Insurance Policy (1953), pp. 3-4, published by 
the Insurance Law Section of the American Bar 
Association; Hedges, Practical Fire and Cas- 
walty Insurance (1951), p. 41. 
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(8) if mechanics were employed in build- 
ing, altering or repairing the prernises for 
more than 15 days; 

(9) if illuminating 
on the premises; 


gas were generated 

(10) if gasoline, explosives and the like 
were kept or used on the premises; 

(11) if a manufacturing concern were 
operated at night or suspended operations 
for more than ten days; 

(12) if the premises were vacant or un- 
occupied for ten days; and 

(13) if a chattel mortgage were placed on 
insured personal property. 


A breach of any of these conditions voided 
the insurance so that there was no coverage 
whether the breach caused the loss or not. 
Also, it was held that notwithstanding the 
basis for the breach might cease to exist, 
the policy was not revived. Once voided, it 
remained dead. Thus, if building altera- 
tions were carried on for more than the 
allowable 15 days, the policy was termi- 
nated. If thereafter a fire occurred; there 
still would be no insurance.” These condi- 
tions gave rise to a great deal of litigation. 
The quantity of such litigation, I believe it 
can be said, was a good measure of the 
public’s dissatisfaction with the form. As a 
consequence, a number of states—including 
Illinois—adopted a new form known as the 
1918 New York standard form, in which 
only the first five of the foregoing condi- 
tions—the so-called ownership conditions— 
voided the policy. The remainder were 
made suspensory conditions; that is, the 
coverage was only suspended during the 
breach. Thereafter the policy was again in 
full force. 


When one bears in mind that fire policies 
are frequently written for terms up to five 
years, it is apparent that even a reasonably 
careful person who read his policy when 
first received might unwittingly breach one 
or more of these conditions during the term 
of the insurance. The volume of reported 
decisions attests to this, and yet I think 
it probably is a fact that in the absence of 
some evidence of overreaching on the part 
of the assured, many companies did not 
rely on the strict construction of their poli- 
cies. Also, not infrequently one or more of 
the conditions were negatived by the insur- 
ing forms attached to the policies, and in 

2 Imperial Fire Insurance Company v. Coos 
County, 151 U. S. 452 (1894). Patterson, Hssen- 
tials of Insurance Law (1935), pp. 266-277. 





some states statutes and judicial decisions 
mitigated the rigor of conditions such as 
these. Nonetheless, the required use of a 
form containing this multitude of conditions 
was not a satisfactory situation. 


In the 1943 standard policy all of these 
conditions have been eliminated with the 
exception of two: the vacancy clause (in 
which the period has been extended to 60 
days) and the increase-of-hazard clause. 
Both of these clauses, of course, only result 
in the suspension of coverage. I scarcely 
need say that the implication of this develop- 
ment for future litigation is strictly negative. 


It is difficult to estimate the possible effect 
upon future litigation of the change in the 
new fire policy form from a_ so-called 
“ownership” basis to an “interest” basis. 


As indicated above, all of the so-called 
ownership conditions have been eliminated 
from the new form. In addition, after 
specifying that the measure of damages in 
the event of loss should be the actual cash 
value of the property—with certain qualifi- 
cations not here material—the new policy 
contains the further limitation that recovery 
should in no event be for more than the 
‘Snterest” of the insured. In the past there 
have been many troublesome questions pre- 
sented to the courts as to the proper measure 
of recovery, if any, in situations where more 
than one party has an interest in the prop- 
erty—for example, in the case of mortgagor 
and mortgagee, landlord and tenant, life ten- 
ant and remainderman, joint tenants, ten- 
ants in common, and vendor and vendee. 
The decisions of courts on these situations 
were not entirely consistent. In the case 
of life tenants it frequently was held that 
the tenant could recover the full value of 
the property without regard to his life ex- 
pectancy,® whereas for years a tenant usually 
was limited in his recovery by the remaining 
life of his lease.* The new form may tend 
to eliminate these apparent inconsistencies. 
In any event, insofar as decisions are predi- 
cated upon any of the conditions in the old 
forms that have been eliminated, the intro- 
duction of the new form will detract from 
their authority. 


The adoption of the new form, particu- 
larly because of its emphasis upon “inter- 


est,” raises some question as to its effect 
upon the valued policy laws which exist in 
some 22 states. In substance, these laws 
usually provide that in the event of a total 
loss by fire, the amount of insurance stated 
in the policy shall be the basis of recovery, 
In the absence of such a statute the amount 
stated in the policy merely represents the 
maximum amount that could be recovered: 
if the actual cash value at the time of loss 
is less, recovery is limited to the lesser 
amount. The effect of the adoption of a 
standard fire policy inconsistent with a val- 
ued policy law has been held by one court 
to work a repeal of the latter,” but other 
courts have indicated this result did not 
necessarily follow.* 


Accident and Sickness 


In no line of insurance has there been 
such a tremendous growth in recent years 
as there has been in accident and sickness 
insurances, including hospitalization, medi- 
cal and surgical coverages. While. there has 
been a very substantial increase in such 
insurances written on an individual basis, 
the greatest increase has taken place in 
group coverages. 


Also, four states, starting with Rhode 
Island in 1942, California in 1946, New 
Jersey in 1948 and New York in 1949, have 
enacted compulsory benefit plans for dis- 
ability due to nonoccupational accident and 
sickness. While in each state a fund for 
the payment of the statutory benefits is set 
un, in all except Rhode Island the benefits 
may be provided through the medium of 
insurance companies, as in workmen’s com- 
pensation. In view of the fact that the 
weekly benefits provided under these plans 
are substantial—California provides $35 per 
week for 26 weeks, plus some hospitalization 
coverage—they doubtless will be significant 
factors in the amount of accident and sick- 
ness insurance that otherwise would be sold 
in the respective states. 


I know of no litigation concerning the 
construction of policies issued in respect of 
such plans. Also, in the case of group 
accident and sickness insurances, it probably 
is true to say that there is less claims liti- 
gation than would be true if the same 





% Andes Insurance Company v, Fish, 71 Il. 
620 (1874); Convis v. Citizens’ Mutual Fire In- 
surance Company, 86 N. W. 994 (Mich., 1901); 
see, also, Liverpool & London & Globe Insur- 
ance Company, Ltd. v. Bolling, 2 Fire and Cas- 
ualty Cases 534, 10 S. E. (2d) 518 (Va., 1940). 

4 Harrington v. Agricultural Insurance Com- 
pany, 229 N. W. 792 (Minn., 1930). 
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5 Sheridan v. Pacific States Fire Insurancé 
Company, 212 Pac. 783 (Ore., 1923). 

6 Morris v. American and Foreign Insurancé 
Company, 6 Fire and Casualty Cases 878, 3 
N. W. (2d) 832 (Neb., 1949); Michigan Fire ¢ 
Marine Insurance Company v. Magee, 6 Fire 
and Casualty Cases 817, 218 S. W. (2d) lil 
(Mo., 1949); see Vance on Insurance (3d ed., 
1951), pp. 883-886. 
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yolume of premium were represented by 
individual policies. 


In the field of individual insurances a re- 
cent significant development has been the 
adoption by a number of states—including 
Illinois—of a new uniform standard provi- 
sions law. As a result of certain abuses in 
the drafting of accident and health policy 
forms, most states, beginning in 1912, 
adopted a uniform standard provision law 
which prescribed 15 provisions which, with 
minor exceptions, had to be inserted ver- 
batim in all individual accident and health 
policies. In addition the law contained 
seven optional provisions which had to be 
used verbatim if their respective subject 
matters were dealt with in the policy form. 


The standard provisions law did not 
deal with the insuring clauses of the policy, 
but undertook to provide the other terms 
and conditions of the contract so as to set 


| out clearly the rights and obligations of the 


parties. For example, the standard provi- 
sions dealt with such matters as the documents 
which constituted the contract, reinstatement 
after lapse, the time and manner of giving 
notice of claim and of proofs of loss, the 
manner of paying benefits under the policy, 
the right to physical examination of the as- 
sured, the time for bringing suit, etc. 


While the original standard provisions 
laws doubtless served a very useful func- 
tion, they were not wholly satisfactory from 
the point of view of either the assured or 
the company. And, as shown by the anno- 
tations prepared by the American Bar Asso- 
ciation Committee on Health and Accident 
Insurance Law, the provisions were the 
subject of a very substantial volume of 
itigation. Consequently, industry represen- 
tatives in conjunction with state insurance 
oficials drafted the new standard provisions 
aw in 1950. 


The essential difference between the two 
aws is that the new law requires that poli- 
cies contain the substance of prescribed 
yrovisions, but does not require the ver- 
vatim use of statutory language. Thus some 
encouragement is given to the inclusion by 
companies, as a competitive measure, of 
provisions more favorable to the assured 
than required by the statute. The general 
implication of the new law as respects future 
itigation is probably negative, though doubt- 
ess the aid of courts will be invoked in many 
cases in construing the new phraseology 
that may be used in policies as a result of 
this law. 





I would like now to mention a change 
that is taking place in the terminology 
employed in the insuring clauses of personal 
accident policies. As you doubtless know, 
for years the usual wording was along the 
following lines: against loss resulting 
directly and independently of all other 
causes from bodily injuries sustained dur- 
ing the term of this Policy and effected 
solely through accidental means.” 


The words to bear in mind are “accidental 
means.” Over the past 60 years it has been 
estimated that this term has been construed 
in some 300 reported cases from essentially 
every state of the union." The nub of the 
controversy has been whether under this 
phraseology the injury in question is to be 
considered from the point of view of cause 
or of effect. If the proper point of view is 
cause, and if the assured intended to do 
the act that unexpectedly resulted in injury, 
there is no coverage because the injury did 
not result from an accidental cause or 
means. If the proper point of view is effect, 
then there is coverage because the assured 
did not intend to cause the injury. To illus- 
trate: If a man strains his back by picking 
up a heavy piece of furniture, such injury 
would not be considered covered under the 
first test, but it would under the second. 
But in common discourse, I dare say, most 
people would speak of his injury as acci- 
dental. In selling an accident policy based 
on accidental means, probably no salesman 
ever undertook to point out that it was not 
intended to cover that type of situation. 
Therefore, the struggle on the part of courts 
has been, in part at least, to give the acci- 
dent policy the meaning its name would 
imply in popular speech. Under these cir- 
cumstances it is not surprising that on al- 
most identical facts and with the same policy 
phraseology, courts have reached opposite 
results. To illustrate: In both Carswell v. 
Railway Mail Association (8 F. (2d) 613 
(CCA-5, 1928)) and Bankers Health and 
Accident Company v. Shadden (15 S. W. (2d) 
704 (Tex., 1929) ), the assured died from acute 
dilation of the heart sustained as the result 
of cranking his car. In the first case the 
court held that since death resulted from the 
voluntary act of the assured in cranking 
his car, it did not result from accidental 
means. In the second case the court—reach- 
ing the opposite conclusion—reasoned as 
follows: 


“In the cranking of the Ford car, an act 


not unusual or ordinarily deadly in its effect, 
something unforeseen, unexpected, and un- 





‘Kisch, ‘‘Accidental Means,’’ The Insurance 
Law Journal, August, 1953, p. 545. 
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usual occurred which produced the injury 
resulting in the death of the deceased, and 
it is our conclusion that his death, under 
the circumstances, resulted through mechan- 
ical, external, violent and accidental means 
according to the terms of the policy sued on.” 

The majority .of courts still adhere, at 
least in principle, to the theory that acci- 
dental means is to be construed from the 
point of view of cause rather than effect.® 
To eliminate this area for controversy a 
number of companies are substituting for 
the language in question some such expres- 
sion as “bodily injury caused by accident” 
or “accidental bodily injury.” While, to say 
the least, the words “accident” or “accidental” 
are themselves not words of precise mean- 
ing, their use in this context will eliminate 
the controversies, referred to above, that are 
inherent in the use of the expression “acci- 
dental means.” 


War Clauses 


Many life policies and most, if not all, 
double indemnity riders and accident pol- 
icies contain a war clause. Such clauses, 
speaking generally, exclude from coverage 
an injury or death sustained by the assured 
either (1) while in military service in time 
of war or (2) as a result of war or any act 
of war. The first is often referred to as a 
“status” clause since it excludes injury or 
death from all causes while the assured is 
in military service in time of war. The sec- 
ond is known as a “result” clause since it 
excludes only injury or death resulting from 
war. 

There has been a large amount of litiga- 
tion in recent years involving the proper 
construction of One of the 
bones of contention has been whether “war,” 
as used in these clauses, is to be construed 
on the governmental pronounce- 
ments or on the basis of practical considera- 
tions; that is, whether the term refers. only 
to declared war, or whether it embraces any 
hostility which in a practical and realistic 
sense would be referred to as war. In four 
cases involving deaths of servicemen at 
Pearl Harbor it was held that at the time 


war clauses.’ 


basis of 


During recent years there has beena 
great increase in the writing of excess 
insuitances and a substantial increase 


in the deductible field. 


the injuries occurred there was no war.” 
However, in the subsequent Bennion case" 
it was held that the death of a naval officer 
in that attack was the result of “war or any 
act incident thereto.” 

The Korean hostilities produced another 
batch of war clause cases, afid here again 
the courts have split on the question of 
whether that operation was a war within 
the meaning of these clauses.” A great deal 
of effort has gone into the drafting of clauses 
to avoid the vagaries of the judicial mind as 
to what constitutes war. However, it is 
difficult—if not impossible—for statutory 
and other reasons to avoid entirely the use 
of the word “war.” So long as it is used, 
there is bound to be an uncertainty as to 
what any particular court will hold if this 
country unfortunately should become in- 
volved in other situations similar to Korea. 


Deductible and Excess Insurance 
During recent years there has been, fora 
variety of reasons, a great increase in the 
writing of excess insurances; there also has 
been a substantial increase in the deductible 
field. The theory of a deductible is that it 
is not economically sound for a person t 
buy insurance to cover losses which he could 
pay himself without financial embarrassment 
Otherwise, so the theory goes, he will paya 
disproportionate amount of premium for 
protection which he does not require. Rather 
he should assume the risk of losses which 
could not seriously affect him if they occurred, 
and only take out insurance to protect him- 
self against the infrequent but potentially 
crippling loss. It is thought by some that 
if current tax laws are changed so that loss 
reserves can be set up by a company as al 
expense before taxes, there would be a great 
impetus to the use of deductibles. I express 





8 Vance on Insurance (3d ed., 1951), pp. 948- 
950. 

® Wheeler, ‘‘The War Clause,’’ The Insurance 
Law Journal, November, 1953, p. 727. 

1° Savage v. Sun Life Assurance Company, 10 
Life Cases 272, 57 F. Supp. 620 (DC La., 1944); 
Pang v. Sun Life Assurance Company, 10 Life 
Cases 174, 37 Hawaii 208 (1945): Rosenau v. 
Idaho Mutual Benefit Association, 9 Life Cases 
479, 145 Pac. (2d) 227 (Ida., 1944); West v. 
Palmetto State Life, 8 Life Cases 1035, 25 S. E. 
(2d) 475 (S. C., 1943). 


174 


1 New York Life Insurance Company v. Ben- 
nion, 12 Life Cases 74, 158 F. (2d) 260 (CCA-10, 
1946), cert. den. 331 U. S. 811, 867. 

2 Beley v. Pennsylvania Mutual Life Insur- 
ance Company, 1 Life Cases (2d) 38, 95 Atl 
(2d) 202 (Pa., 1953), holding no war; Wester 
Reserve Life Insurance Company v. Meadows, 
1 Life Cases (2d) 95, 261 S. W. (2d) 554 (Tex. 
1953), and Stanbery v. Aetna Life Insurance 
Company, 1 Life Cases (2d) 371, 98 Atl. (24) 
124 (N. J., 1953), both holding the Korean 
conflict a war. 
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no opinion on that, nor am I here to argue 
the merits of this principle. 

Rather the significance of excess and de- 
ductible insurances so far as we are pres- 
ently concerned is that they are a fairly 
recent development. Consequently the con- 
tract forms are in a more or less formative 
stage, and there is relatively little judicial 
precedent as to the relative rights and obli- 
gations of the parties. 

Probably at this point I should define 
what I mean by excess and deductible. The 
term deductible refers to the assumption or 
retention of a part of a risk by the assured. 
The familiar $50 deductible in automobile 
collision insurances is an example. Here, 
in the event of a loss, the assured pays the 
first $50 of the repair bill or the whole bill 
if it does not exceed $50. The term “ex- 
cess” has various uses, but here I will use 
it only to refer to insurances providing cov- 
erage in excess of the coverage provided by 
another company. To illustrate: A truck 
line has a public liability policy issued by 
X company providing limits of $10,000 one 
person and $25,000 one accident. The line 
wants more protection, so it takes out an 
excess policy with another company pro- 
viding limits in excess of those provided 
by the first policy, which is always referred 
to as the primary policy. In the event a 
sum such as $12,500 is required to settle a 
third party liability claim against the truck 
line, the primary policy will pay $10,000 and 
the excess policy will pay $2,500. 


While I referred to a $50 deductible as an 
example, a deductible may be in any amount. 
Several years ago Standard Oil arranged a 
fire insurance with a $500,000 deductible; 
the University of Chicago has, I believe, a 
deductible of $100,000 on its fire insurance. 
Where substantial deductibles are involved, 
as in these cases, it is sometimes said that 
the assured is, to that extent, self-insured. 


It is readily apparent that in the case of 
either a deductible or an excess insurance, 
an accident or loss that otherwise would 
have involved only a single insurance com- 
pany now may involve at least two parties. 
An area that was formerly the responsibility 
of one party now has been. split into separate 
and more or less mutually exclusive areas 
of responsibility. The situation is therefore 
to be distinguished from instances where 
two or more imsurance companies assume 
parts of a risk on a contributing basis. 


In the case of direct damage insurances— 
often referred to as first party insurance— 
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as, for instance, fire insurance, the fact that 
the insurance is written on a deductible or 
excess basis seldom will cause any par- 
ticular difficulty. But if such a loss is caused 
by the negligence of some third party and 
recovery against such party is contemplated, 
problems may arise as to the relative rights 
and obligations of the parties interested in 
the recovery, as in the division of costs, 
the allocation of a partial recovery, ete. 
These situations are not covered adequately 
by the insurance contract. There also may 
be difficulties in determining how the de- 
ductible feature is to be applied in the event 
there are a multiplicity of losses. 


It is readily apparent that in the field of 
third party liability insurances the division 
of responsibility inherent in the use of de- 
ductibles and excess insurances is more apt 


For instance, 
in the matter of giving notice of accident, 
the situation is not as straightforward as 
in the case of primary insurances. 


to give rise to controversy. 


In pri- 
mary liability insurances the insurer uniformly 
undertakes to investigate and defend any 
claim covered by the policy. Consequently 
such policies regularly require that the as- 
sured give to the company immediate notice 
of any accident or claim involving the in- 
surance. However, in excess liability insur- 
ances (as well as in most liability insurances 
written over a substantial deductible), the 
excess insurer does not undertake to defend 
the assured. Consequently, the excess in- 
surer is not interested in every accident, but 
only in those that may be serious enough to 
involve it. Excess policies, therefore, usually 
require an assured to give notice of claims 
“that appear likely to involve the excess.” 
The excess carrier then can take such steps 
as it sees fit by way of additional investiga- 
tion, etc., to protect its own interests. 

Under the notice provision of the excess 
wording the exercise of some judgment on 
the part of the assured in evaluating the 
case is contemplated. However, the provi- 
sion is a condition precedent to liability, and 
if held to be breached, the insurance com- 
pany would be exonerated from liability 
even though there was no showing that it 
was in fact prejudiced by the failure to re- 
ceive timely notice. I think, however, there 
is a tendency on the part of excess insurers 
not to stand on the strict terms of the con- 
dition unless, in fact, they were prejudiced 
in the particular case, or it appeared that 
the assured wilfully withheld notice for some 
personal reason, as to obtain a better rate 
on renewal, etc. 
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Problems also may arise in the defense 
of third party claims. If there is primary 
insurance, that carrier has the obligation to 
defend. If the insurance is on a deductible 
basis, the excess policy may or may not 
obligate the insurance company to defend. 


It is now pretty well settled that in ordi- 
nary liability insurances the insurer must 
exercise due care (or as stated in some 
jurisdictions, good faith) towards the assured 
in conducting the latter’s defense, and must 
be willing to settle within its policy limits 
if that is the reasonably prudent thing to do. 
In the event the company fails in its duty 
and a judgment in excess of the policy 
limits is entered against the assured, the 
latter has a right of action against the 
company for the amount he is. obligated to 
pay. In the case of excess insurance, while 
there is no privity between the primary and 
the excess carrier, one court has held that 
the primary, in conducting the assured’s 
defense, owed a duty of good faith to the 
excess carrier.” In the case of large deduc- 
tibles where the assured is obligated to de- 
fend, it would seem to follow that it must 
conduct its own defense with due regard 
for the insurance company; otherwise, in 
the event a judgment is rendered exceeding 
its retention, the insurer might claim it was 
relieved of liability for the excess. 


These examples will illustrate that in the 
field of excess and deductible insurances 
particular care must be taken to analyze the 
relative rights and obligations of each party. 


No-Action Clauses 


Liability insurance companies are of the 
understandable view that it is not to their 
advantage to have juries know that the de- 
fendant is insured. Consequently, liability 
policies uniformly contain a clause to the 
general effect that no action may be brought 
against the company by the assured or by 
the injured party unless and until a judg- 
ment has been entered against the assured. 


In the early 1930’s Wisconsin and Louisi- 
ana enacted laws which nullified this clause 
and provided that insurance companies might 
be joined in the original action against their 
assureds. The Louisiana law went one step 
further and permitted suit against the com- 
pany without even joining the assured. As 





1% American Fidelity & Casualty Company v. 
All American Bus Lines, Inc. et al., 190 F. (2d) 
234 (CA-10, 1951). 

14 Bergstein v. 
(Wis., 1930). 

% Louisiana Revised Statutes 22:655. 

146 Louisiana Revised Statutes 22:983E. 
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Popkin, 233 N. W. 572, 575 


to the purpose of these laws I think I can- 
not do better than quote from a decision 
of the Wisconsin Supreme Court: ** “Wheth- 
er or not it is an indictment of our jury 
system, it is a fact recognized by everyone 
that the purpose of making the insurance 
company a party defendant is to increase the 
award of damages made against the assured,” 


These laws in common with other laws 
purporting to nullify policy conditions have 
given rise to considerable litigation, par- 
ticularly where there was_any out-of-state 
implication in the facts of the case. The 
general rule has come to be established that 
such laws can operate only on policies de- 
livered in the particular state. Needless to 
say, in the case of automobile insurances 
this rule often prevented the full utilization 
of the statute. 


In an attempt to avoid this difficulty, 
Louisiana hit upon an ingenious scheme. 
In 1950 it amended its direct action statute 
to provide specifically that it applied when 
the accident occurred in Louisiana, whether 
or not the policy sued on was written or 
delivered in that state, and also whether or 
not the policy contained a “no action” clause.” 
It then supplemented this law by a second 
law which required all liability insurers, as 
a condition to their being issued a certificate 
of authority to do business in the state, to 
file with the secretary of state a consent to 
being sued in any direct action commenced 
under the first law “whether the policy of 
insurance sued upon was written or delivered 
in the State of Louisiana or not.” * 


These statutes gave rise immediately toa 
spate of litigation involving situations where 
policies were delivered outside the state, but 
injuries were sustained in Louisiana. One 
federal district court held the laws as applied 
to this situation constitutional,” but others 
held in the same situation that the laws 
violated the due process clause of the fed- 
eral Constitution.” In February, 1953, the 
Court of Appeals of the Fifth Circuit in 
Watson v. Employers Liability Assurance 
Corporation (202 F. (2d) 407) affirmed the 
latter view and held the laws unconstitu- 
tional as applied to policies delivered out- 
side the state. 


The question then arose whether these 
Louisiana statutes applied in situations where 





17 Buxton v. Midwestern Insurance Company, 
102 F. Supp. 500 (DC La., 1952). 

18 Mayo v. Zurich General Actident & Liability 
Company, 106 F. Supp. 579 (DC La., 1952): 
Bish v. Employers’ Liability Corporation, 102 
F. Supp. 343 (DC La., 1952). 
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the policy in question was delivered in Lou- 
jsiana, but the accident occurred outside the 
state. This question was considered in 
two cases decided by the Court of Ap- 
peals for the Fifth Circuit in July, 1953. 
(Weingartner v. Fidelity Mutual Insurance 
Company of Indianapolis, Ind., (205 F. (2d) 
833) and Hidalgo v. Fidelity and Casualty In- 
surance Company (205 F. (2d) 834).) In 
one case the accident occurred in Illinois; 
in the other, in Alabama. The court held 
such maintained in 
Louisiana under the provisions of the direct 
action statute for two reasons: (1) Under 
the laws of the states where the accidents 


actions could not be 


occurred, the plaintiffs could not bring direct 
action against the companies, and (2) the 


effect of the 1950 amendment to the direct 
action statute was to limit its application 
to accidents occurring in Louisiana. 

This latter ground gives rise to some in- 
teresting speculation as to what might hap- 
pen if the statute were further amended to 
apply also to accidents occurring outside 
the state. 

Doubtless other insurance developments 
might be mentioned, but this rundown will 
give you some idea of what is happening in 
the business. If the general implication for 
future litigation of what I have said appears 
to be negative, I might add that the general 
increase in claims consciousness on the part 
of the public extends to claims under insur- 


ance policies. [The End] 


Government Regulation 
of Insurance Company Investments 


By J. EDWARD DAY 


ee 793 legal reserve life insurance com- 
panies in the United States have total 
assets of over $78 billion. This represents 
an increase of over 100 per cent in less than 
ten years.. This huge total and the 
markable and continuing increase give rise 
quite naturally to a great deal of interest 
in how life insurance companies can and 
how they do in fact invest their funds. 


Fe- 


The first thing we can say about govern- 
ment regulation of insurance company in- 
vestments is that there is plenty of it! But, 
how much different would life insurance in- 
vestment portfolios be if the companies 
were free of any public regulation on the 
subject? Why is it that only a little over 
l per cent of the assets of life insurance 
companies are invested in common stocks? 


What is the actual situation on avail- 
ability of life insurance funds to finance 
small business or new and untried enter- 
prises? How do statutory rules as to in- 
surance investments compare with the rules 


applicable to other institutional investors? 
Do the legal investment laws provide suffi- 
cient flexibility? These are some of the 
questions I will try to touch upon. 


When life insurance companies first be- 
gan doing business in this country there 
were, of course, practically no laws gov- 
erning the investments of the business. The 
first general investment law was adopted in 
New Jersey in 1852, and similar action was 
taken thereafter in other states.” The earliest 
laws were quite restrictive in nature but in 
the later decades of the last century the 
state investment laws were broadened to 
allow wider latitude in the matter of in- 
vestments.° 


In 1905 certain abuses in the life insur- 
ance industry were investigated by the 
Armstrong committee of the New York 
Legislature. It was as counsel of this com- 
mittee that Charles Evans Hughes first be- 
came famous. The abuses investigated had 
to do in part with control, through stock 





1 Life Insurance Fact Book 1953, Institute of 
Life Insurance, p. 54; Life Insurance Association 
of America, late 1953 figures. 

*New York Insurance Report (1950), Vol. I, 
p. 17a. 
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’ McDiarmid, Investments of Life Insurance 
Companies in the U. S. and Canada (Life Office 
Management Association, 1953), p. 124. 





Mr. Day is associate general solici- 
tor, Prudential Insurance Company 


of America, Newark, New Jersey. 


ownership, by life insurance ¢ompanies of 
other including banks and 
mortgage companies, in which directors and 
officers of the life companies had _ stock 
interests. The report of the committee stated: 


corporations, 


“TLife insurance companies] were chart- 
ered to furnish life insurance and the true 
measure of their power and their duty in 
the handling of their funds is to invest them 
with due conservatism to the end that they 
may be able to discharge their obligations. 
If, in this manner, they should make less 
money, they would also be less likely to 
court disaster.” 

The Armstrong committee adopted the 
fundamental concept that so-called “risk 
capital or venture loans” are desirable 
investments of life insurance funds; that 
safety and return of principal, rather than 
return on principal, was the con- 
sideration." 


not 


basic 


Year by year since 1906 the investment 
provisions of the New York Insurance Law 
have been expanded so that at the present 
time that law permits investment in the 
following: debt obligations of any solvent 
American corporation which are either se- 
cured by specific property or backed by a 
long record of steady earnings; preferred 
stocks—in limited amounts; mortgage loans 
secured by unencumbered real property; 
stock and evidence of indebtedness of hous- 
ing companies; stock of federal home loan 
banks; obligations issued or guaranteed by 
the International Bank; shares of savings 
and loan associations; investments in hous- 
ing projects; investments to a_ limited 
extent in income-producing real estate; 
trustees’ or receivers’ obligations;® and, 
since 1951, investment in common stocks to 
a restricted degree. 


Common stock is eligible for investment 
only if the issuer is not a bank or insurance 
company, if all obligations and preferred 

4 See footnote 2. 

5 See footnote 2. 

® Saunders, ‘‘Securities Investment—Some Re- 
cent Credits and Debits,’’ Proceedings of the 
Association of Life Insurance Counsel (1951), 
pp. 557, 559. 

‘ Article cited at footnote 3, at p. 130. 

§ Preliminary New York Insurance Report 
(1953), p. 61, adjusted on estimated basis by 
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stocks of the issuer are eligible, if the 
issuer has paid cash dividends during each 
of the preceding ten years, if the issuer has 
earned an average of 4 per cent per annum 
on the par or issue value of its stock during 
such ten-year period, and if such stock js 
listed on a national securities exchange, 
In addition, investment in any one issue of 
common stock is limited to 2 per cent of the 
amount of the issue and also to one tenth of 
1 per cent of the insurer’s admitted assets 
An insurer’s investment in all common 
stocks is limited in New York to 3 per cent 
of the insurer’s admitted assets or one third 
of its surplus to policyholders, whichever 
is less.° 

Any consideration, of investment rules for 
life insurance companies must necessaril} 
give great emphasis to New York law! 
Although the 69 legal reserve life insurance 
companies authorized to do business in New 
York represent less than 10 per cent of the 
total of such companies in the United 
States, these New York licensed companies 
hold approximately 83 per cent of the total 
assets owned by all United States com- 
panies, or an approximate total of $65 bil- 
lion. However, this fact alone does not 
entirely explain the importance of New 
York law and regulations. In other states 
the total assets of all life insurance com- 
panies admitted in that particular state are 
even higher than the New York total. In 
Illinois, for example, the total is in the 
neighborhood of $74 billion, or $9 billion 
higher than in New York.’ 


Much of the importance of New York 
law results from a far-reaching “substantial 
compliance” rule. The New York law pro- 
vides that, “Except as otherwise specifically 
provided,” foreign insurance companies shall 
“comply substantially with any requirement 
or limitation applicable to similar do- 
mestic insurers . which in the judgment 
of the Superintendent is reasonably neces- 
sary to protect the interests of the people of 
this state.” *® The insurance law also pro- 
vides that the superintendent may refuse a 
license to a foreign insurer “if he finds that 
its investments do not comply in substance 
with the investment requirements and _ limita- 
tions imposed upon like 
insurers.” ™ 


domestic 


Life Insurance Association of America 
wide figures for late 1953. 

® Tabular Report, Life Companies (1953), Illi- 
nois Insurance Department, adjusted on esti- 
mated basis by Life Insurance Association of 
America nation-wide figures for late 1953. 

10 New York Insurance Law, Sec. 42(5). 

1 New York Insurance Law, Sec. 90. 
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; 
But despite the importance of the New 
York rules attention must also be given to 
laws in other states which impose different 
of additional requirements as to their do- 
mestic companies or as to foreign companies 
licensed there. For example, some com- 
panies organized outside of New York, 
particularly some in the South or the West, 
invest much larger percentages in common 
stocks than are permitted for New York 
companies.” In Illinois one good-sized local 
life company has over 12 per cent of its 
invested in stocks.” Some 


assets states— 


Illinois among them—do not permit their 
domestic companies to purchase real estate 


unless it is for use as a home office, or is 
held under a sale and lease-back arrange- 
ment, or comes under some other excep- 
tion.* Texas is one of the states which 
severely restricts real estate 
even as to Texas real estate holdings of for- 
eign companies licensed there.” Fourteen 
states, including Illinois, under statutes all 
passed within the past nine years, provide 
domestic companies with a degree of un- 
restricted leeway on investments by allow- 
ing investment of a given percentage of ad- 
mitted assets without restriction.” In 
Illinois, for example, this leeway is 5 per 
cent and applies only to investments not 
contemplated by some other section of the 
code.” One Illinois company not long ago 
relied upon this section in investing in 
50,000 pounds of cheese, held in a warehouse 
as a commodity speculation.” Connecticut, 
in 1951, raised the percentage of assets 
which could be invested under its “leeway” 
provision from 5 per cent to 8 per cent.” 


investments, 


In 1950, the New York companies urged 
the adoption of such a basket provision in 
that state but the proposal was disapproved 
by the legislature’s committee on insurance 
regulation.” 


A highly controversial statute in Texas, 
known as the Robertson Law, requires that 


” Hearings before the Joint Committee on the 
Economic Report on Volume and Stability of 
Private Investment, Part 2, 81st Cong., Ist 
Sess. (1949) at pp. 242 and following. The 
following companies had the percentages of 
admitted assets indicated invested in stocks, 
including common, preferred, utility and bank 
stocks, as of December 31, 1952: Occidental 
Life Insurance Company of California, 9.2 per 
cent of assets (yield: 5 per cent); Jefferson 
Standard Life Insurance Company (North Caro- 
lina), 9.1 per cent of assets (yield: 7.9 per cent) ; 
American National Insurance Company (Texas), 
20.2 per cent of assets (yield: 6.4 per cent); 
Connecticut Mutual Life Insurance Company, 
99 per cent of assets (yield: 4.6 per cent).— 
The Unique Manual (1953). 

1% Bankers Life and Casualty Company.—The 
Unique Manual (1953), p. 996. 
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each life insurance company licensed in 
Texas must keep invested in Texas securi- 
ties and in Texas real estate a sum of money 
equal to at least 75 per cent of the legal 
reserve required to be maintained on ac- 
count of its policies of insurance written 
upon the lives of citizens of Texas.” It will 
be recalled that when this law originally 
went into effect many years ago, a number 
of the large companies gave up their licenses 
in Texas. One by one they have retuined. 


At recent sessions of legislatures in Arkan- 
sas, New Mexico and Hawaii similar types of 
laws were proposed supposedly as means of 
stimulating investment in and development 
of local enterprise. Fortunately these pro- 
posals were not enacted. 


In fairness, it should be noted that under a 
recent amendment of the Texas law, if a for- 
eign company has invested in Texas securities 
more than 75 per cent of the amount which it 
has invested in the state where the highest per- 
centage of its assets are invested, it gets < 
reduction in Texas premium tax payable. 


The restrictions on investments of the 
great majority of the total assets held by 
the life insurance industry can best be sum- 
marized by considering what these assets 
cannot be invested in. On the whole, loans 
to new and untried enterprises are excluded 
by laws which require a record of earnings 
for a given period of years, except in those 
cases where the new enterprise has physical 
property upon which a mortgage may be 
taken. Life insurance companies are sharply 
restricted, in both quantity and proven 
quality, as to investments in common stock. 
They can invest only a small fraction of 
their assets in real estate; and they are sub- 
ject to laws requiring diversification of in- 
vestment risk by limiting the proportion of 
funds which can be invested in a given type 
of asset and by limiting the size of indi- 
vidual investments.” 

44Tllinois Insurance Code, Sec. 128, Smith- 
Hurd Illinois Statutes; Ch. 73, Sec. 740. 

% Webster Atwell, ‘‘The Life Insurance Law of 
Texas.’ Proceedings of the Association of Life 
Insurance Counsel (1948), pp. 515, 523-524; 
Texas Insurance Code, Arts. 3.40 and 3.41. 

% Bell and Fraine, ‘‘Investment Practices of 
Life Insuranve Companies,’ 17 Law and Con- 
temporary Problems 45, at p. 65 (1952). 

“ Tllinois Insurance Code, Sec. 125(8)(b): 
Smith-Hurd Illinois Statutes, Ch. 73, Sec. 737 
(8) (b). 

1% Public hearing, Illinois Insurance Depart- 
ment, October 25, 1951. 

” Connecticut Public Acts, 1951, No. 81. 

2° Article cited at footnote 16, at p. 70. 

21 Texas Insurance Code 1951, Art. 3.33. 

*2 Texas Insurance Code 1951, Art. 4769. 

*2 Work cited at footnote 3, at p. 125. 





Discussions of insurance company invest- 
ments are nearly always limited to life in- 
surance companies, although stock fire and 
casualty companies have assets of more than 
$12.5 billion, which was about what the life 
insurance companies had in 1926.% Under 
New York law there are detailed restric- 
tions as to investments of the minimum 
capital requirements and of cértain reserves 
of insurance companies other than life.” 
But so-called residue and surplus funds may 
be invested subject to very few restric- 
tions.” As a result, in New York over 
43 per cent of the assets of fire insurance 
companies are invested in stocks, over 55 
per cent in bonds, and practically nothing in 
mortgage loans.” A very large proportion 
of these stocks are common stocks, but they 
are of blue-chip quality and do not in fact 
represent venture investments in untried en- 
terprises. Investment portfolios of the stock 
fire and casualty companies are more or less 
similar to that of a sound investment trust.” 


It is pertinent at this point to examine 
briefly regulation of investments of other 
types of principal institutional investors. 


The 528 mutual savings banks in the 
country have total deposits of $24 billion.” 
These banks, which exist principally in New 
York and the New England states, are sub- 
ject to legal investment laws quite similar 
to those applicable to life insurance com- 
panies.” The New York law provision, for 
example, permitting savings banks to invest 
in common stocks, is even more recent than 
that giving such authority to life insurance 
companies, and similarly restricts the amount 
to 3 per cent of assets.” In 1952 these 
institutions put $1.5 billion of their available 
investable funds into mortgage loans, about 
$400 million into corporate issues, consist- 
ing mainly of bonds, about $200 million into 
state and local bond issues, and $100 million 
into all. other types of investment.” Forty- 
six per cent of their total assets are invested 
in mortgage loans.” In 1952, when the New 
York Legislature made it possible for 
mutual savings banks to buy limited amounts 
of common stocks, it also passed legislation 


under which there has been organized, for 
banks that cared to participate, an invest. 
ment company called the Institutional Ip. 
vestors Mutual Fund." The present portfolio 
of the fund consists of 51 different common 
stocks which include some so-called growt} 
stocks and at least one speculative stock* 
Under the 3 per cent limitation New York 
savings banks in the aggregate are author. 
ized to invest over $400 million in common 
stocks. So far only about $5.5 million has 
been invested in the Institutional Investors 
Mutual Fund and a few million more has 
been similarly invested in common stocks 
directly by individual banks.” Thus we see 
that the savings banks so far are using t 
only a very small degree their new authority 
to invest in common stocks. This past 
winter there was competitive pressure on 
the banks to increase the amount of their 
dividends to depositors, and it was reported 
that, as a result, the banks have a renewed 
interest currently in the better quality of 


preferred stocks and common stocks.” 


The idea of using common stocks as in- 
vestments for banks is likely to extend out- 
side of New York State. New Hampshire 
banks already are permitted to buy shares 
in certain mutual funds, and the “prudent 
investor” philosophy of Massachusetts, a 
big mutual savings bank state, easily could 
be extended to permit equity investments." 
Savings and loan associations, being organ- 
ized for a specific purpose, must, under the 
law, confine their investments largely t 
mortgage loans and government securities 


The laws as to investments by trustees, in 
the absence of contrary instruction in the 
controlling instrument, likewise largely con- 
fine investments to securities of proven 
worth and exclude investments in untried 
enterprises. There is a familiar story of the 
aggressive businessman who, when he died, 
left his estate in trust and provided that 1 
should never be invested in anything that 
was legal under the trust law. Just as in 
the life insurance industry, there has been 
concentrated study in recent years in the 
trust division of the banking industry of the 





2 Best’s Reports 1953, Fire and Casualty vol- 
ume, introduction. 

% New York Insurance Law, Secs. 79 and 80. 

26 New York Insurance Law, Sec. 85. 

77 Preliminary New York insurance Report 
(1953), p. 54. 

28 See footnote 24. 

2° New York Journal of Commerce, October 29, 
1953. 

% Steiner, ‘‘Mutual Savings Banks,’’ 17 Law 
and Contemporary Problems 86 (1952). Since 
savings banks are more local in character, in 
some cases the laws applicable to them favor 
investments within their own state or vicinity. 
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31. New York Banking Law, Sec. 235, sub 
division 26 added by L. 1952, Ch. 705, Sec. 1, 
effective April 14, 1952. 

82 See footnote 29. 

33 See footnote 29. 

34 New York Banking Law, Sec. 235, subdivi- 
sion 26(d). 

33 Monthly Stock Digest, November, 1953, p. 8 
(New York: Data Digests, Inc.). 

36 See footnote 35. 

31 New York Journal of Commerce, November 
24, 1953. 

38 See footnote 35. 
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Aside from emergency federal infla- 
tion control regulations in effect dur- 
ing and after the Second World War, 
government regulation of insurance 
company investments has been large- 
ly confined to the state level. 


subject of broadening the field of invest- 
for trustees. Until recently 
trustees in New York were restricted to the 
same investments as savings banks. The 
New York State Bankers Association con- 
ducted an extensive study, occupying a 
period of three years beginning in 1946, to 
arrive at recommendations as to broadening 
the investment powers of trustees.” In 1950 
they succeeded in securing an amendment 
to the New York banking law permitting 
them to invest up per cent of the 
assets of a trust in corporate securities, in- 
cliding common made eligible 
by other sections of the law.” The amend- 
ment required that the corporate obligations 
must be those of companies which had some 
securities registered with the Securities and 
As to common and 
preferred stocks, other than bank and life 


ments authorized 


to 35 


stocks, not 


Exchange Commission. 


insurance company stocks, the amendment 
requires that they must be listed upon a 
national securities exchange. As a result, 
trustees, which for many years under New 
York law were much more restricted in 
their investment powers than were life in- 
surance companies, recently acquired a far 
wider field of investment than the life 
companies.” 

Private pension funds represent another 
most important area of institutional invest- 
ment. They are not subject to the legal in- 
vestment laws which affect such investors 
as life insurance companies and _ savings 
banks, and their investment practices may, 
therefore, give some degree of indication of 
how life insurance funds might be invested 
if there were no public regulation on the sub- 
ject. Some $17 billion are currently held 
by private pension plans and it is estimated 
that as much as 25 per cent of their funds 
are invested in better-grade common stocks.” 


% See report by the Trust Investment Study 
Committee (Trust Division, New York State 
Bankers Association, 1950). 
“New York Personal 
21(m). 

“t Article cited at footnote 16, at p. 69. 
“Federal Reserve Bank of New York, 
Monthly Review of Credit and Business Condi- 
tions, December, 1953, p. 188. 
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This is comparable to the equity investment 
practices of British life insurance companies. 
Most of the British companies have over 10 
per cent of their assets in preferred or com- 
mon stocks; many have over 20 per cent so 
invested, and some over 30 per cent.* 

We turn now to a consideration of whether 
the 
companies are sufficiently flexible. 


rules for investments by life insurance 


At the outset it should be noted that con- 
siderable variety of investment policy al- 
ready exists among even the large companies. 
John Hancock Mutual Life, a $3.5 billion 
company, has 69 per cent of its assets in 
bonds and less than 18 per cent in mort- 
gages." On the other hand, Prudential In- 
surance Company leans much more heavily 
to mortgages, with 39 per cent of its assets 
so invested.” 


The flexibility that already exists in in- 
vestment rules is illustrated by the shifts in 
investment emphasis which take place within 
allowable limits. The situation as to United 
States Government securities is an out- 
standing example. Eight years ago these 
accounted for 46 per cent of total assets of 
life insurance companies, and business and 
industrial securities represent less than 25 
per cent. Today the securities of business 
and industry account for 41 per cent and 
United States Government for 
only 12% per cent.” 


securities 


Also, in considering flexibility of the in- 
vestment authority of the life companies, it 
must be mind that legislatures 
nearly every year enact changes in the in- 
vestment laws which reflect new needs. For 
example, these laws have been amended to 
permit such modern-day itivestments as 
obligations of the International Bank for 
Reconstruction and Development, and in- 
vestments in housing projects. New York 
first authorized investments in preferred 
stocks in 1928 and, as already mentioned, 
authorized limited common stock invest- 
ments in 1951. In Illinois, for example, the 
law specifically amended in 1951 to 
recognize the sale and lease-back type of 
transaction under which investors hold the 
title, and lease it back to the prior owner 
under a program whereby the annual pay- 


borne in 


was 


‘8 New York Journal of Commerce, November 
23, 1953; McDiarmid, cited at footnote 3, at 
p. 107. French life insurance companies are 
also reported to have invested successfully in 
common stocks. McCahan, Investment of Life 
Insurance Funds (Huebner Foundation, Uni- 
versity of Pennsylvania Press), p. 194. 

“4 The Unique Manual (1953), p. 1155. 

* Work cited at footnote 44, at p. 1317. 

% Work cited at footnote 1, at pp. 59, 63. 
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ments will amortize the investment over the 
term of the lease.” Just last year the Illinois 
law was amended to permit investment in 
first mortgages on producing oil and gas 
properties including leasehold or royalty in- 
terests, oil or gas payments, or any other 
interest in producing oil and gas properties.” 


Aside from emergency federal inflation 
control regulations in effect during and after 
World War II, government regulation of 
insurance company investments has_ been 
largely confined to the siate level.” How- 
ever, the story of governmental activity and 
influence on the subject would not be complete 
without reference to periodic and highly 
publicized Congressional investigations in- 
volving investment practices of insurance 
companies. The most extensive of 
was the TNEC investigation in 1939 and 
1940 conducted by the Securities and Ex- 
change Commission and the Temporary 
National Economic Committee, under the 
auspices of Congress. In the fall of 1949 
there were hearings before a special sub- 
committee of the Judiciary Committee of 
the House of Representatives—the so-called 
Celler Committee. In 1950 there was a 
study on “The Volume and Stability of 
Private Investment” by a subcommittee on 
investment of the Congressional Joint Com- 
mittee on the Economic Report. In 1952 
there was a study made by the Securities 
and Exchange Commission Subcommittee 
of the House Committee on Interstate and 
Foreign Commerce, this study having to do 
with direct placements of corporate securities. 


these 


The subcommittee of the Committee on 
the Economic Report concerned itself with, 
among other things, the availability of life 
insurance funds for financing small and in- 
termediate size business. The minority report, 
signed by Senator Taft and Representative 
Herter, contained the following statement: 
“The majority report has devoted a great 
deal of attention to the fact that insurance 
companies do not make many loans to small 
businesses. The first question that arises is 
whether it is proper for them to do so. 
Those who have regulated insurance com- 





*“Tilinois Insurance Code, Sec. 125(8)(a), 
Smith-Hurd Illinois Statutes, Ch. 73, Sec. 737 
(8) (b). 

“38.._B. 
Illinois. 

#” This is not to overlook the important in- 
fluence of federal reserve policy on interest 
rates and yield spreads; of United States Treas- 
ury debt management policy; of federal govern- 
ment housing policy, including the effect of 
FHA and VA home financing programs. See 
O’Leary, chapter on ‘‘The Influence of Govern- 
ment,’’ Investment of Life Insurance Funds 
(University of Pennsylvania Press, 1953), p. 227. 
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584, Sixty-eighth General Assembly, 


panies in the past have felt that they should 
invest only in the debt securities of well 
established companies with an earning record 
They opposed any investment in common 
stocks. We question furthermore whether a 
national institution of this kind is the best 
method of reaching the thousands of small- 
business men who may desire loans on their 
business. On the whole we would feel in- 
clined to recommend that State laws be 
changed so that insurance companies may 
invest 10 per cent of their assets in comimon 
stocks.” ® 


Much of the problem of small business 
loans by national life insurance companies 
is that they do not have the facilities in each 
local community for making the necessary 
investigation of the risk on an economical 
basis. In an effort to meet this problem one 
of the largest life insurance companies sug- 
gested a plan under which small business 
loans would be referred to them by loca 
banks and. they would make the loan jointly 
with the bank, the insurance company car- 
rying 90 per cent and the bank carrying 
10 per cent. A survey was made of this 
possibility and the New York Legislative 
Committee on Insurance Legislation was 
requested to recommend legislation to facili- 
tate this program, but it concluded that the 
need for new types of investment had not 
been sufficiently demonstrated.” 


Small business already gets much finane- 
ing from life insurance companies via the 
real estate mortgage route. As to non- 
mortgage business loans in small amounts, 
it seems probable that even if economical 
procedures and local outlets could be worked 
out and substantial funds allocated for the 
purpose, that would by no means put an end 
to charges about unsatisfied demand _ for 
loans to small business. For in many cases 
problems of small business are managerial, 
not financia:. And, in the political sphere, 
the problem of small business credit cannot 
always be treated objectively, as was illus- 
trated by the shifts in basic policy during 
1953 by the new federal Small Business 
Administration.” 





50 Senate 
Sess. 

5t Report of the Joint Legislative Committee 
on Insurance Rates and Regulation, New York 
Legislative Document No. 44, 1950, pp. 38-44. 

It is reported that no loans were made 
by the Federal Small Business Administration 
from its formation in July, 1953, until Noven- 
ber, 1953, and that no actual disbursements on 
loans had been made by the end of 1953. Daily 
Report of Executives, Bureau of National 
Affairs, December 30, 1953, p. A-i3. 


Document No. 149, 81st Cong., 2d 
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Common stocks make up just about 1 


per cent of the investment holdings 


of life insurance companies today. 
> 


Amendments of the New York law made 
in 1951, from the common stock 
amendment, did result in important expan- 
sion of the investment field. It has been 
estimated that one such 1951 amendment 
having to do with recognizing the earnings 
of predecessor corporations would increase 
the number of potential eligible borrowers 
by over 5,000, representing newly organized 
partnerships or sole proprietorships.™ 

The situation on common stock invest- 
ments by life insurance companies indicates 
that they are limited not only due to legal 
restrictions but also, to a substantial extent, 
by management policy. Only a little ove 
$2.5 billion worth of stocks are owned by 
United States life companies, of which 
about $800 million are common stocks.” In 
1953, life insurance company purchases of 
corporate stocks were less than they had 
been for several years, although it was the 
third year under the 1951 New York law 
permitting limited investment in common 
Life insurance companies increased 
their holdings of stocks by only $153 million 
in 1953 and most of this increase consisted 
of new preferred stock issues bought privately, 
and appreciation in market value of common 
stocks purchased previously.” As in the 
year 1952, New York licensed companies re- 
mained inactive in the common 
stock market.” At the present time common 
stocks make up just about 1 per cent of the 
investment holdings of life insurance com- 


aside 


stocks. 


largely 


panies.” 

One very large aspect of the problem of 
common stock investments by life insur- 
ance companies has to do with valuation 
of assets of these companies. Customarily, 
and quite logically, in view of their huge 
reserves, the big life companies do not have 
large surpluses in their balance sheets in 
relation to their total funds. The average 
surplus for all companies at the end of 1952 
was about 7 per cent.” Under the laws of 
a number of states and under the country- 
wide rules of the National Association of 
Insurance Commissioners, life insurance 
companies must value their stock invest- 


ments at year-end market prices. If they 
had a large proportion of their funds in such 
a volatile security as common stocks, a 
severe market drop—not in fact reflecting 
the true intrinsic value of the particular 
stocks—could have a disastrous effect.” 


This rule as to valuation of stocks in the 
annual statements of life insurance com- 
panies is in contrast to the rules for valua- 
tion of debt obligations which, if in good 
standing, may be valued on an amortized 
basis, that is, at cost, adjusted each year so 
as to produce face value at maturity. It can 
hardly be urged that a company should be 
permitted to value common stocks at cost 
regardless of subsequent market fluctua- 
tions. We can imagine the bad public rela- 
tions that would result if a life insurance 
company’s annual statement listed substan- 
tial holdings of stocks at cost values which 
they had not in fact had in the market for 
many years and which, in fact, they might 
have little likelihood of reattaining. 


Therefore, any efforts to revise the rules 
for valuation of are, at the outset, 
up against severe practical restrictions. A 
joint committee of the two leading associa- 
tions of life insurance companies is currently 
studying recommendations on the valuation 
of stocks. This joint committee has agreed 
upon certain basic principles and objectives 
for stock valuation as follows: 

(1) The impediments to investment in 
preferred and common stocks resulting from 
the exposure of surplus to the full effects of 
market price fluctuations should be reduced. 
It is our belief that this can be accom- 
plished: (a) by some method of smoothing 
out the fluctuations in values of 
stocks, (b) by a method of reserves, or (c) 
by a combination of the two. 


stocks 


asset 


(2) The proposed method should be sim- 
ple and easily understood. 


(3) The proposed method should not re- 
sult in a substantial overstatement or under- 
statement of asset values in relation to 
market prices, particularly in the case of 
common stocks. The joint committee be- 
lieves that from the standpoint of future 
public relations it is important that the 
stock valuation formula should be obviously 
reasonable to laymen. 


(4) The proposed method should result 
in approximate, but not necessarily precise, 





53 Article cited at footnote 6, at p. 559. 

* Work cited at footnote 1, at p. 67. 

5s New York Journal of Commerce, December 
15, 1953. 

5 See footnote 55. 
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57 Work cited at footnote 1, at p. 67. 

5s Work cited at footnote 1, at pp. 53, 54. 

5° Cf. Bell, ‘“‘Asset Reserves of Life Insurance 
Companies,’’ Proceedings of the Legal Section, 
American Life Convention (1953), pp. 12-13. 
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uniformity amongst companies in the as- 
signment of asset values to stocks.” 


It will be seen from this statement of 
principles that even at this late date, after 
all the consideration which has-been given 
to this important stumbling block in the 
way of common stock investment by life 
insurance companies, it has still not been 
possible to agree upon a solution to the 
problem. 


One valuation system been 
recommended for common that 
they be carried at cost unless the market 
price of specific stocks should fall relative 
to the price level of stocks generally. Under 
a second method of valuation that has been 
suggested, stocks would be written down 
each year by a given percentage of the 
amount by which the aggregate book value 
exceeded the aggregate market value.” 


that has 
stocks is 


Under the present rules of the New York 
Insurance Department, if a life company 
voluntarily sets up a reserve against possible 
fluctuation in the value of stocks, this re- 
serve must be included in the company’s 
surplus which, under New York law, is 
limited to not more than 10 per cent of the 
company’s policy reserves and policy liabili- 
ties.” There is a rather minor and uncer- 
tain exception to the rule that any reserves 
established for stocks must be treated as 
surplus. Under recent regulations of the 
National Association of Insurance Commis- 
sioners, companies may set aside in reserve 
each year 1 per cent of the asset value of 
stocks as of the end of the year. Profits, 
realized and unrealized, must be added to 
the reserve, but 50 per cent of losses, real- 
ized and unrealized, must be charged 
against it.” It will thus be seen that the 
limitations in the investment laws them- 
selves are not the only major restriction 
on investment by life companies in stocks. 
Until some method for revising the valua- 
tion rules can be arrived at, it seems un- 
likely that there will be any substantial 
investment by life insurance companies gen- 
erally in common stocks. 


It is not possible to even make a start on 
reviewing the various arguments pro and 
con as to investment by life insurance com- 
panies in common stocks. A tremendous 
amount has been written and said on the 
subject." Company managements have not 


At the end of 1953 there were overt 
4.5 million annuities in force with 
United States life companies, pro. 
viding for future income of more 
than $1.5 billion a year. 


merely decided that they wouldn’t do it and 
then closed their minds to the problem. 
As has been mentioned, there are recurring 
questions raised by Congressional committees 
and others as to whether life insurance 
funds are sufficiently available for new busi- 
ness expansion. However, if the companies 
held large blocks of common stocks with 
voting rights, there would no doubt be an- 
other: whole series of objections and sus- 
picions, public and private, charging that the 
life companies were exercising control over 
all kinds of unrelated businesses.” The life 
companies could purchase a great deal of 
stock without actually acquiring control, but 
we can be almost certain that if they had 
large blocks they would be accused of con- 
trol. The arguments for greater common 
stock authority and purchasing will wax 
and wane depending upon the periodic rise 
and fall of availability of traditional outlets 
for funds. The problem was intense right 
after World War II when the rate of return 
on life insurance investments was at its 
historical low. Interest rates on bonds and 
mortgages are now higher and the argt- 
ment on common stock investment 
lively. 


is less 


It has been questioned whether equity 
financing by business would be encouraged 
if life insurance companies purchased large 
amounts of stocks. It is maintained that the 
life companies would concentrate on pur- 
chase of high-grade stocks which would be 
available only on the established stock 
exchanges and that these purchases would 
provide no new equity money to industry. 
On the other hand it has been argued that 
such purchases would foster an active and 
vigorous secondary market which is a neces- 
sary condition for obtaining an adequate 
supply of either additional capital for old 
companies or venture capital for new com- 
panies. It is further argued that if a large 
proportion of life insurance funds went into 





6 Joint Investment Bulletin, American Life 
Convention and Life Insurance Association of 
America, No. 195, November 19, 1953. 

* For a discussion of other suggestions see 
Bell, article cited at footnote 59, at pp. 46-48. 

® Article cited at footnote 59, at pp. 43-44. 

*§ Article cited at footnote 59, at p. 44. 
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** For summary of pros and cons of common 
stock investment by life insurance companies, 
see Hoffman, chapter on ‘‘Preferred and Com- 
mon Stocks,’ Investment of Life Insurance 
Funds (University of Pennsylvania Press), 
Pp. 186, at pp. 194-200. 

** Work cited at footnote &, at p. 199. 
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the market, even for blue-chip stocks, they 
would displace other funds which would 
then go into situations involving more risk 
in order to obtain the same high yield that 
they were previously enjoying. 


It will be recalled that the original 
conclusions of the Armstrong committee 
resulted largely from abuses related to con- 
trol by life insurance companies of other 
corporations through stock ownership. The 
Armstrong committee report went much 
further, however, in laying down the cate- 
gorical principle that common stocks were 
inappropriate as investments for life insur- 
ance companies. That recommendation still 
has a strong influence on legislative policy 
in New York State and in other states as 
well. Mr. Haughton 
and general counsel of the Mutual Life 
Insurance Company of New York, and 
Professor Harold Fraine, in a comprehen- 
sive article on this subject, have pointed out 
that the actual evidence before the Arm- 
strong committee did not contain support 
for the conclusion that common stocks were 
inherently unsuitable as investments.” AI- 
though it is now frequently overlooked, the 
Armstrong committee itself recognized that 
a situation might arise under which, if legal 
restrictions on investments were too narrow, 
it might result in concentrating demand for 
the favored legal securities to such an extent 
as to preclude a satisfactory rate of return.” 


Bell, vice president 


There is an entirely new aspect of the 
equities investment probiem which is receiv- 
ing some consideration. This has arisen be- 
cause of the need. for competitive reasons, 
for greater potettial income to annuitants 
from annuities soid by life insurance companies. 


At the end of 1953 there were over 4% 
million annuities in force with United States 
life companies, providing for future income 
of more than $1.5 billion a year.” Some 
observers in the life insurance industry have 
been giving attention to possible adapta- 
tions, for use by the commercial companies, 
of a new statutory development in New 
York State involving a nonprofit educational 
corporation which provides pension benefits 
for the staffs of institutions of higher learn- 
ing.” Faced with the problem of a loss in 
“real” income to annuitants because of in- 
flation, this corporation instituted a novel 
experiment in 1952 designed to ameliorate 

® Work cited at footnote 16, at p. 75. 

* Work cited at footnote 16, at p. 75. 

*® Work cited at footnote 1, at p. 28. 

® Johnson, Bell and McLeod, ‘‘An Experiment 
with the Variable Annuity,’’ Proceedings of the 


Association of Life Insurance Counsel (1953), 
p. 597. 
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the effects of inflation on the structure of 
retirement programs. The new plan uses a 
combination of a guaranteed basic annuity 
of fixed amount, and a supplementary an- 
nuity, the value of which would increase or 
decrease with changes in the price level. 
The supplementary benefit is provided through 
the medium of what is, in effect, an affiliated 
“mutual fund,” which was chartered in 1952 
by a special act of the New York Legis- 
lature. The supplementary benefit is a 
variable unit annuity, the value of which is 
dependent upon the effect of market condi- 
tions on the earnings and asset position of 
the fund.” 

It is the fund’s intention to invest pri- 
marily in common stocks and other equities. 
The only limitations on its investment 
powers are charter provisions that it shall 
not invest in common stock of insurance 
companies or banks; that it shall not invest 
in over 5 per cent of the common stock of 
any one company; and that the stocks in 
which it invests must be registered on a 
national securities exchange. There have 
been public discussions within the last year 
of the extent to which this new plan could 
be adapted to the annuity operations of life 
insurance companies.” It has been pointed 
out that in view of the recer’ great rise in 
popularity of investment trusts and in view 
of increased investment by endowment funds 
of universities and other nonprofit organiza- 
tions in common stocks, there is reason to 
believe that a market might be found for 
annuity contracts under which the benefits 
would not be definitely tied down to a dollar 
amount, and which would, therefore, not be 
so vulnerable to inflation. 

In conclusion might observe that 
while periodic relaxations of life insurance 
investment laws have provided flexibility 
and recognition of changed conditions, these 
relaxations have been cautious and restricted, 
and quite properly so. Increasing the 
amount of common stock the companies 
could hold would not have much bearing on 
the problem of availability of funds for 
small or untried businesses because we 
could expect the purchases to be of the blue- 
chip stocks. The industry has indicated its 
willingness to make special arrangements to 
meet the problem of availability of funds for 
small business. Doubt has been expressed 
by legislative authorities as to whether the 


we 


7 Preliminary New York Insurance Report 
(1953), p. 67. 

™ See footnote 69. See, also, McDiarmid, cited 
at footnote 3, at pp. 109-110; and “Equity An- 
nuities Seen Mutual Fund Market,’’ New York 
Journal of Commerce, December 15, 1958. 
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need for new legislation to facilitate avail- 
ability of life insurance funds for such pur- 
pose has been proved. But we can assume 
that if a need that can be economically met 







is proven to exist to an important extent 
there will be no arbitrary refusal by the life 
insurance companies to do their part in 
making their funds available. [The End] 


Governmental Regulation 
of Insurance Marketing Practices 


By ROBERT B. ELY, III 


LAWYER or law student looking for the 

first time at the field of governmental 
regulation of insurance is almost certain to 
receive a surprise. He will have known 
from general experience that the business is 
of considerable size and complexity. He 
will also have been aware that it is con- 
ducted by many insurers on a nation-wide 
basis, crossing all state lines. Finally, in 
the course of practice or of study he will 
have heard of the line of cases, both state 
and federal, in which the courts had de- 
clared the business of insurance to be “af- 
fected with a public interest.” ’ 

Hence he would expect to find in the 
government of each state a department or 
bureau, headed by a superintendent or com- 
missioner, devoted to the supervision of the 
business, and a fairly detailed set of laws 
governing it. This is, in fact, the case.’ 

The surprise comes when a lawyer or 
student fails to find a substantial duplica- 
tion of this pattern at the federal level. 
There is no general insurance division in 
any federal department, nor is there any 
bureau devoted to it particularly. It would 
seem well to explain away this surprise 
before proceeding further. 


“‘Governmental Regulation’’ 


Prior to the 1870's, the prominence of the 
doctrines of “laissez faire’ and “states’ 
rights” in our national philosophy explained 
the relative dearth of insurance legislation 


generally, and the absence of federal laws 
in particular. Further continuance of the 
Congressional policy of “hands off’ resulted 
from the decision of the Supreme Court of 
the United States in Paul v. Virginia: 


In that case the State of Virginia sought 
to impose its licensing laws on Paul, a non- 
resident. In contesting this action, Paul 
asserted that the constitutional provision 
giving Congress control over _ interstate 
commerce* precluded state jurisdiction in 
this field. When the case reached the Su- 
preme Court, instead of refuting this argu- 
ment by citing the rule that the states may 
regulate interstate affairs so long as they 
do not improperly burden interstate com- 
merce, and so long as Congress has been 
silent,® the Court pronounced the now 
famous dictum that “issuing a policy of 
insurance is not a transaction of commerce.” 

This statement was for a long time widely 
accepted by Congressmen, courts and mem- 
bers of the insurance business as settling 
the proposition that there could not be, under 
the Constitution, any federal control of the 
insurance business. Gradually, however, 
more and more members of the legal pro- 
fession, both in and out of official and in- 
surance circles, came to realize that the 
statement in Paul v. Virginia was not really 
necessary to the decision. It was finally 
thrown into the discard when the Supreme 
Court handed decision in the 
South-Eastern Underwriters Association case.' 


down its 





1 See cases collected in 44 Corpus Juris Secun- 
dum 518. 

? The insurance laws of most of the states 
can be obtained in separate pamphlets. A good 
single-volume, loose-leaf compilation in sum- 
mary form is ‘‘Insurance Law Index Service’’ 
(McCombs & Company, Conshohocken, Penn- 
sylvania). 
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38 Wall. 168, 183; 19 L. Ed. 357 

* United States Constitution, Art. 
Cl. 3. 

5 See Annotations to USCA Constitution, Art. 
1, See. 8, Cl. 3, especially note 1157. 

®U. S. v. South-Eastern Underwriters Associa 
tion, 5 Fire and Casualty Cases 194, 322 U. S$. 
533, 64 S. Ct. 1162 (1944). 


1, Sec. 8 
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case. * 


Mr. Ely is counsel, Insurance Com- 
pany of North America, Philadelphia. 


The litigation began with the indictment 
of that association and a number of its 
officials for alieged monopolistic practices 
in supposed violation of the federal anti- 
trust laws.’ Relying mainly on Paul v. Vir- 
ginta, the defendants demurred, and the 
district court sustained the demurrer.* On 
appeal, the Supreme Court reversed the 
district court and remitted the matter for 
trial on the merits, saying, in brief, that 
the business of insurance included many 
more activities than merely issuing policies 
(namely, “transmission of great quantities 
of money, documents and communications 
across dozens of state lines’); that in other 
decisions the Court had held these activities 
to be part of interstate commerce; and, 
hence, that the business of insurance was 
subject to Congressional control, as by the 
antitrust This trial was never held, 
due to the following developments. 


laws.° 


Almost as soon as the South-Eastern Un- 
derwriters Association (S.E.U.A.) proceedings 
began, representatives of the insurance in- 
dustry sought relief from Congress, by 
securing the introduction of bills declaring 
it to be the intent of Congress that the 
federal antitrust laws were not to apply to 
the business.” These aitempts were unsuc- 
cessful. Instead, the Seventy-ninth Con- 
gress enacted Public Law 15 (the McCarran 
Act),** which provided in substance: that 
Congress believed the continued regulation 
and taxation of the business by the several 
states to be in the public interest; that the 
application of the federal antitrust laws 
should be suspended for a period during 
which the states might enact such new 
regulations as they might see fit; that the 
federal antitrust laws should only apply to 


?Summarized by the Supreme Court in 322 
U. S. 533, at 535, and in 64 S. Ct. 1162, at 1164. 

$4 Fire and Casualty Cases 828, 51 F. Supp. 
712. 

*See particularly 322 U. S. 533, at 550, and 
64S. Ct. 1162, at 1172. 

“S. B. 1362, H. B. 3269 and 3270, 78th Cong. 
For history of these bills see 90 Congressional 
Record. 

115 USCA Ch. 20, Secs. 1011-1015. 

2 A vast majority of the citations are set out 
in Tables A and B in the ‘Report of Special 
Committee of American Bar Association Section 
of Insurance Law on Insurance as Interstate 
Commerce The Sixth Year’’ (1950). See, also, 
the index cited at footnote 2. Charts showing 
the principal features of these laws have been 
prepared by the National Board of Fire Under- 
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the business after this moratorium “to the 
extent that the business is not regulated by 
State law”; but that the federal laws should, 
nevertheless, apply to acts or agreements of 
“boycott, coercion and intimidation.” 


Since the passage of Public Law 15 in 
1945, every state in the union has taken 
steps to broaden the pattern of its regula- 
tion, mainly by enacting rate regulatory 
laws™ (since price-fixing in concert is 
illegal per se under the Sherman Act), laws 
permitting interlocking insurance director- 
ates under proper conditions” (to avoid 
the impact of the Clayton Act), laws vali- 
dating commissions to agents and brokers “ 
(since it has not been conclusively decided 
that insurance contracts are not “commodi- 
ties’ or “goods, wares and merchandise” 
within the meaning of the Robinson-Patman 
Act), and insurance fair trade practices 
acts ™ (to avoid the impact of the Federal 
Trade Commission Act). A typical state 
rate regulatory act has been upheld as pro- 
viding regulation within the meaning of 
Public Law 15.” It is reasonable to expect 
that similar reasoning would be used to 
uphold the other laws just mentioned. 


Hence, as of the present, there is but a 
sketchy impact of federal regulatory law 
upon the business of insurance. This situ- 
ation can be expected to continue unless, 
and until, Congress becomes convinced that 
the states have abused the opportunity af- 
forded by Public Law 15, by tolerating or 
enforcing monopolistic practices of the type 
but not proven in the S.E.U.A. 
case." However, this is not to that 
federal authorities have completely disre- 
garded the business of insurance since the 
passage of the McCarran Act. 


charged 
say 


The Federal Trade Commission has con- 
ducted at least two investigations. One was 
to determine whether marine insurers should 
still continue to enjoy the exemption pro- 
vided by an act in 1920” in order to permit 


writers and the Association of Casualty and 
Surety Underwriters, both of New York City. 
See, also, Ely, ‘‘State Rating and Related 
Laws 1947,’ The Insurance Law Journal, 
October, 1947, p. 867. 

18 Most of which are tabulated in Table E of 
the report cited at footnote 12. 

1* For example, Pennsylvania, 1947 P. L. 456, 
40 P. S. 256. 

1% Mostly tabulated in Table C of the report 
cited at footnote 12. 

16 North Little Rock Transportation Company, 
Inc. v. Casualty Reciprocal Exchange, 7 Fire 
and Casualty Cases 144, 181 F. (2d) 174, 85 F. 
Supp. 961 (1950), cert. den. 340 U. S. 823. 

17 See footnote 7. 

18 46 USCA Sec. 885. 





American insurers to meet the competition 
of cartelized insurers abroad with respect 
to the foreign commerce of this country. 
The commission has wisely refrained from 
suggesting any change in this law. Another 
investigation dealt with the allegedly un- 
wholesome practices of certain mail-order 
insurance companies which avoided state 
regulation by obtaining a license in only 
one state where they did no business, (or 
in a foreign country) and by refraining 
from “doing business” (in the technical 
legal sense) in the states in which they are 
not licensed—by soliciting business and de- 
livering policies only through the mails. The 
F.T.C., after hearings, promulgated a code 
of practices for this form of business.*” The 
Senate+ Judiciary Committee is currently 
engaged in further study of this program, ” 
and the F.T.C. has renewed its investiga- 
tions. 


Again, the federal Department of Justice 
has instituted at least two suits under the 
“boycott, coercion and intimidation” clause 
of the McCarran Act. In one case™ the 
government sought to have the court de- 
clare illegal the practice of certain mort- 
gagees, in requiring borrowers to place their 
insurance with companies controlled or speci- 
fied by the lenders. In the other case™ the 
government sought a similar declaration 
with regard to the allegedly monopolistic 
practices of a board of underwriters in at- 
tempting to restrict insurance agents in 
their selection of insurance to represent. 


As we shall see later, the states have also 
taken steps with respect to mail-order insur- 
ers™ and with respect to restrictions by 
lenders on “acceptable” insurance. ** Hence 
it will be seen that there are interesting 
problems of constitutional interpretation 
and conflicts of laws, arising when one seeks 
to answer the question of what law applies. 
However, such problems most frequently 
arise when the possible choice is between 
or among the laws of several states, rather 
than between state and federal law, since, 
as we have seen, the field of federal interest 
has been rather narrowly circumscribed. 


“ ‘Trade Practice Rules Relating to the 
Advertising and Sales Promotion of Mail Order 
Insurahce,’’ promulgated February 3, 1950. 

°° Under the chairmanship of Senator Langer 
of North Dakota, hearings were held on Decem- 
ber 1, 1953. 

21U, S. wv. Investors Diversified Service, 102 
F. Supp. 645 (1951). 

22 U. §. v. Insurance Board of Cleveland, Civil 
Action 28042, District Court for the Northern 
District of Ohio. 

See discussion of Unauthorized 
Service of Process Acts, below. 
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Insurers 


Therefore, in the discussion which follows, 
we shall be principally concerned only with 
the pattern of state regulation. 


“of Insurance Marketing Practices” 


In papers and in addresses other than 
the present the reader will have heard and 
will hear of the practical considerations 
which determine the marketing practices 
of insurers with respect to the types of 
contracts or policies sold, the prices charged, 
the means of obtaining buyers, and _ the 
classes in which those buyers may or must 
fall. Consideration is now to be given to 
the legal bounds within which underwriters 
are required to keep in reaching those deci- 
sions. 


Types of contract——Even if one could 
find an underwriter willing to issue such a 
coverage, it would. not be legally possible 
to buy from a single insurer a single policy 
or set of contracts insuring against every 
risk of loss or liability to which one might 
expect to be exposed. There do not exist, 
in the United States, laws of the type under 
which Lloyds of London and other foreign 
insurers operate, authorizing a properly or- 
ganized and capitalized insurer “to engage 
in the business of insurance,” without fur- 
ther limitation. 


In earlier days there was a considerable 
body of opinion to the effect that insurance 
policies were “gambling contracts” and, as 
such, contrary to public policy.” This view 
has now been greatly narrowed, and sur- 
vives today only in the rules as to “insur- 
able interest,” which will be discussed 
below; but its earlier acceptance explains 
why we find the “underwriting powers” oi 
qualified insurers somewhat narrowly, and 
more or less precisely, defined in. the laws 
of every state.” Beginning with initial 
permission to write only the older forms 
of insurance (life, marine and fire), the 
more recent forms of inland marine and 
casualty insurance have been added, bit 
by bit. Today, in a number of states, insur- 
ers are still restricted to specified “lines.” 


*t By statute in Pennsylvania, 1951 P. L. 1055; 
and by rulings in Arkansas, California, Florida, 
Maryland, Minnesota, Mississippi, Missouri, 
Nebraska, Nevada, Texas and Wyoming. 

25On this point, generally, see Couch, Cyclo 
pedia of Insurance Law, Ch. VII, especially 
Sec. 285. 

26 See text at p. 194. 

7 For example, see Illinois Revised Statutes 
(S. H. A.) Ch. 73, Sec. 616, ‘‘Classes of In- 
surance.”’ 
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° 
However, there is a growing tendency to 
add to the enumeration of these lines a pro- 
yision permitting “related coverages” to be 
written under a special license,* or allow- 
ing coverages of “any other risk not pro- 
hibited by law contrary to public 
policy.” ” 


nor 


Hence one can now purchase a set of 
policies or contracts covering nearly every 
risk. However, it is not yet possible to 
secure them all from one underwriter, or 
ina single document. 


Following reasoning similar to that which 
led them to divide the field of insurance 
into mutually exclusive “lines,” state legis- 
latures have also placed insurers into mu- 
tually exclusive classes, not only on the 
basis of their organization (stock, mutual, 
reciprocal, fraternal, etc.), but also on the 
basis of the lines of insurance written (life, 
fire, marine and casualty). 


With very rare exceptions, prior to the 
last decade, it was the American legislative 
philosophy to restrict a given insurer to a 
single one of these lines. One outstanding 
variance from this rule was the permission, 
generally given, to form a fire and marine 
company. The Insurance Company of North 
America was originally permitted by the 
Legislature of Pennsylvania in 1794 to write 
life insurance, as well as fire and marine; 
but after a brief venture in this field, it 
devoted itself exclusively to nonlife 
activities. 

This division between life and nonlife 
insurance is still sufficiently real in practical 
operations (which we need not digress to 
discuss here) so that there is considerable 
justification for requiring the two forms to 
be written by separate legal entities. How- 
ever, as our economic life became more 
complex, and as casualty risks came to be 
recognized and underwritten with legisla- 
tive authority, questions arose as to whether 
fire and marine insurance, on the one hand, 
and casualty insurance, on the other, could 
not both be handled by a single insurer. 
For example: Why should a man who had 
insured his house, his factory, his furnish- 
ings and his stock in trade with one insur- 
ance office, then be required to go to a 
completely different insurer to get third- 
party liability coverage of his auto and his 
machinery ? 


% As 
202(e). 

* As for example, California, Statutes of 1935, 
Ch. 145, Sec. 120; Arkansas, Insurance Laws of 
1950, Sec. 32 (6601), subsection 15. 


in Pennsylvania, 1921 P. L. 682, Sec. 


Conference on Insurance 


Pending the enactment of the legislation 
which will be mentioned below, the under- 
writers reached a temporary solution to the 
problem by setting up “groups” or “fleets.” 
Fire and marine companies established 
wholly owned and controlled casualty sub- 
sidiaries, and vice versa. Thus the legal 
requirement of separate corporate structures 
was met while the benefits of consolidated 
operations were partially achieved. 


However, there was still room for con- 
siderable improvement, if the blessing of 
the state legislatures could be obtained. 
With a group of insurers writing “across 
the board” in-fire, marine and casualty lines, 
a policyholder might obtain practically all of 
the coverages he needed from a single office, 
but only by purchasing an unnecessarily 
large number of separate contracts. In that 
each contract had to fit the peculiar legal 
requirements of the line in which it was 
written, it is easy to understand how there 
might be “gaps” and “overlaps” in the 
coverages he bought. Moreover, since these 
various coverages would be written by dif- 
ferent insurers (even though in the same 
fleet or group), there would be unnecessary 
work in handling these separate bits of 
paper, accounting for separate classes of 
premiums and losses, making separate fil- 
ings with rating bureaus and supervisory 
officials, filing separate tax returns, etc. 


These problems could be met by appro- 
priate legislation permitting simplified han- 


dling of consolidated forms. The solution 
began during the last decade, and is still on 
the road to completion. In 1943, Commis- 
sioner Harrington of Massachusetts ap- 
pointed a committee, headed by Mr. Diemand, 
president of the Insurance Company of 
North America, to study these problems and 
make recommendations. As a first step, 
that committee recommended legislation 
permitting a single, properly qualified in- 
surer to write both the fire and the casualty 
forms of automobile insurance (covering 
both damage to the insured’s car and his 
liability for injury to others), and to write a 
form called the “personal property floater” 
covering the insured’s property wherever 
taken, against all risks. The committee also 
recommended the development of analogous 
legislation in other fields.” 


The response of legislatures was more 
prompt and favorable than might have been 


3% Report of the Multiple Line Underwriting 
Committee, Subcommittee on Laws and Legisla- 
tion, of the National Association of Insurance 
Commissioners (June, 1944). 


189 





expected. Today there is in all but one 
state legislation authorizing any qualified 
insurer to write any and all forms of in- 
surance (as defined in the statutes), other 
than life and annuities." However, these 
laws have not wiped out the distinctions 
between the various lines of insurance; they 
do not always make clear how the standard 
or required clauses in one type of policy 
can be modified when combined with others; 
nor do they fully remove the difficulties of 
multiple accounting, multiple filings and ap- 
proval, and multiple tax returns. 


Consequently the industry is still at the 
threshold of so-called “multiple-line under- 
writing” of simplified, combined coverages 
in “package” policies. Thus far there have 
been developed two outstanding types of 
contract: the homeowners comprehensive 
(combining standard fire and extended cov- 
erage with comprehensive personal liability) 
and the manufacturers output (covering all 
risks from the beginning of manufacture 
until final delivery to the ultimate con- 
sumer). Similar developments in other 
fields can be expected as rapidly as the 
legislative and supervisory officials will 
permit. 


So much, generally, for governmental reg- 
ulation of the kinds of insurance a policy- 
holder may buy in the American market, 
the number of insurers with whom he must 
deal, and the number of contracts he must 
buy in order to obtain the full coverage he 
requires. We must next consider briefly 
what regulations govern the terms and con- 
ditions on which this insurance may be 
written. That is to say, the provisions other 
than those defining the risk—the limits on 
the amount the insurer may be required to 
pay, the conditions on which the policy may 
be canceled by insurer and insured, rights 
of subrogation, etc. 


A detailed discussion of such provisions 
would carry this paper beyond reasonable 
bounds. However, this may be observed 
generally: Practically every American jur- 
isdiction has a standard fire policy law™ 
% The Association of Casualty and Surety 
Companies (New York 38, New York) has 
prepared a very complete summary pamphlet, 
‘““Multiple Line Underwriting,’’ covering these 
laws. 

® For texts of these laws, and extensive 
comments thereon, see Insurance Policy Anno- 
tations, (Section of Insurance Law, American 
Bar Association, Chicago, Illinois), Vol. 1, Pt. 
II. Yi 

% For example, see Insurance Code of Michi- 
gan, 1950, Sec. 532.6a, ‘‘Fourth.’’ 

34 As, for example, in Pennsylvania, 1951 P. L. 
1100, Sec. 19, 40 P. S. 657. 
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setting out standard clauses which must 
appear verbatim in such policies. In some 
states additional clauses consistent with 
these may be added to provide additional 
coverages; and in some the standard 
clauses may be varied to permit combina- 
tion policies. Again, in accident and health 
insurance we not only find standard provi- 
sions (which must be copied verbatim in 
some states, but need only be followed in 
substance in others); there are also detailed 
rules as to arrangement of the policy, label- 
ing of sections and size of type.” Although 
there is a smaller volume of regulation in 
lines other than fire and accident and health, 
we still find required provisions for policies 
written under the automobile financial re- 
sponsibility * and workmen’s compensation 
laws,” as well as provisions requiring all 
forms of policies, contracts, endorsements 
and riders to be filed with and approved by 
the insurance department.” 


From the foregoing it will appear that 
there are many legal reasons why an Ameri- 
can insurer and a policyholder are not free 
to write any and every policy they may 
mutually agree upon. We next turn to 
the problems of premiums and methods of 
payment. 


Pricing practices.—For years prior to the 
South-Eastern Underwriters case insurers 
had acted in concert to fix their prices (that 
is, the rates at which they computed their 
premiums). They had done so with the 
blessing of state regulatory authorities, for 
quite sound reasons, as follows: 


An insurer which wishes to neither over- 
nor under-charge its policyholders will col- 
lect from each insured in a group exposed 
to a given risk (for example, fire) just 
enough to pay the anticipated losses of the 
group as a whole, plus enough to pay the 
insuret’s expenses in writing the policies and 
settling the losses, plus a reasonable profit. 
The expenses can be figured closely in ad- 
vance, and the profit can be set as an exact 
percentage of the whole premium; but the 
amount of losses which the group will suffer 


% See ‘“‘Digest of Accident and Health Laws 
and Regulations,’’ prepared by the Bureau of 
Accident and Health Underwriters, New York 7, 
New York. 

36 ‘Automobile Liability Security Laws” 
(6th Ed.), compiled by the Association of 
Casualty and Surety Companies. 

37 “‘Digest of Workmen’s Compensation Laws,” 
published by the Association of Casualty and 
Surety Companies. 

88 For example, Pennsylvania, 1951 P. L. 1100, 
Sec. 5, 40 P. S. 4776. 
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® 
Mr. Ely believes that the present 
regulatory pattern is good to the 
xtent that it authorizes proper 
‘package” or combination coverages. 
It is bad to the extent that it still 
retains requirements of unnecessary 
nultiple paper work. 

2 


purely a matter of enlightened guesswork, 
which must be based, if possible, upon past 
experiences with similar risks. Obviously 
the degree of enlightenment of this guess- 
work increases with the volume of past 
experience, so that it was perfectly natural 
and proper that insurers should pool their 
knowledge as to losses from various types 
of risks. 

Starting from this single concerted action 
n “pooling” loss experience, and freed from 
the impact of federal antitrust laws, insurers 
prior to the S. E. U. A. case had formed 
4 great national network of organizations 
levoted to many purposes other than ad- 
visory rate-making: drafting recommended 
forms of contracts, joint underwriting and 
joint reinsurance of unusually large risks, 
recommending maximum scales for agents’ 
commissions, etc. 

None of these activities had been consid- 
ered illegal under the laws of the several 
states. However, when the Supreme Court 
made it clear that the federal antitrust laws 
to which no thought had previously been 
given) now applied to the business of in- 
surance, a complete review of the situation 
became imperative. 

One thing became clear at once. Al- 
though “combinations in restraint of trade” 
in respects other than price-fixing had been 
held by the Supreme Court to be justifiable 
{they fell within the “rule of reason,” that 
Court had repeatedly held that price-fixing 
was illegal per se—even when the price 
fixed was lower than it would have been if 

od independently.” 

See U. 8. v. Socony Vacuum Oil Company, 
310 U. S. 150, 60 S. Ct. 811 (1950), and cases 
‘ited. 

“This latter committee consisted of rep- 
tesentatives of the following insurance or- 
ganizations: American Institute of Marine 
Underwriters, American Life Convention, Amer- 
ian Mutual Alliance, American Reciprocal 
Association, Associated Factory Mutual Fire 
Insurance Companies, Association of Casualty 
and Surety Executives, Bureau of Personal 
Accident and Health Underwriters, Health and 
Accident Underwriters Conference, Inland 
Marine Underwriters Association, Insurance 


Conference on Insurance 


For this reason, following the passage of 
the McCarran Act, the state legislatures 
gave their first attention to rate regulatory 
laws, since, without such laws, all the many 
rating bureaus and all the insurers partici- 
pating in their joint rate-fixing (that is, 
price-fixing) practices would be subject to 
federal prosecution when the “moratorium” 
of Public Law 15 expired. Hence it was 
necessary, before that time arrived, to pro- 
vide authority for rating bureaus (and for 
other concerted actions of insurers, believed 
to be desirable) and to couple that authority 
with necessary regulation to protect the 
public from abuse of the privilege given. 


The earliest and most generally accepted 
solution. to the problem was in the form of 
a pair of companion model rating bills, one 
for fire and marine and the other for cas- 
ualty insurance, drafted in collaboration by 
the National Association of Insurance Com- 
missioners and by a so-called All-Industry 
Committee, composed of representatives of 
the various branches of the insurance busi- 
ness.” With but a handful of exceptions, 
these model bills (varying from state to 
state in relatively immaterial respects) have 
been adopted in nearly every American jur- 
isdiction." It is to be noted that marine 
insurance is not included within the scope 
of these laws (because of the previously 
mentioned exemption, under the act of 1920, 
from the federal antitrust laws); that avia- 
tion insurance is generally excluded (because 
the members of that field have felt that suffi- 
cient competition exists, in spite of the ex- 
istence of large underwriting associations, 
so that protection from federal law is not 
required); that accident and health insur- 
ance is excluded, on grounds similar to that 
for aviation (plus the fact that there is no 
joint rate-making); and that reinsurance is 
also outside the scope of these laws (prin- 
cipally on the theory that, since transactions 
in this field are among professional insurers 
capable of protecting themselves, protection 
by the state is not required).” 


All of these rating laws require licensing 
of rating bureaus by the state upon proof of 


Executives Association, Life Insurance Associa- 
tion of America, National Association of Inde 
pendent Insurers, National Association of 
Insurance Agents, National Association of Mu- 
tual Insurance Agents, National Association of 
Insurance Brokers, The National Board of Fire 
Underwriters, National Fraternal Congress of 
America, Surety Association of America and 
National Association of Casualty and Surety 
Agents. 

41 See charts of fire and casualty rating laws, 
cited at footnote 12. 

42 See various rating laws, ‘‘scope’’ sections. 
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competence, filing with the state of the bu- 
reaus’ organization papers, and submission 
by the byreaus to state examination.” To 
avoid abuse of privilege, it is required that 
bureau rates be “reasonable, adequate and 
not unfairly discriminatory.” It is further 
required that the bureaus file with the state 
the rates they make, generally in advance of 
the time when those rates are to become 
effective. In some states rates may not be 
used until they have been approved by the 
supervisory official (although in many in- 
stances there is a presumption of approval 
after a prescribed period of official inac- 
tion); while in a lesser number of states, 
rates can become effective when filed, sub- 
ject to possible later disapproval.* The 
laws also provide authority for, and control 
of, “advisory organizations” (which assist 
others in rate-making), for joint underwrit- 
ing and joint reinsurance, and for “assigned 
risk plans.” “ 


As experience has been had under these 
rating laws, two principal questions have 
arisen concerning them. One is: “Why was 
or is it necessary to require independent 
insurers, who can and wish to make their 
own rates, to comply with all the filing and 
approval requirements imposed on the mem- 
bers and subscribers of rating bureaus?” 
The excuse of necessity to avoid impact of 
federal antitrust laws has no relevance in 
the case of independent and actively com- 
peting insurers. In only a very few states “ 
has this point been appreciated, and the 
rating laws drawn accordingly. 


A second, equally serious, question is: 
“Ts it implicit in the requirement of ‘reason- 
able, adequate and not unfairly discrimina- 
tory’ rates, that all insurers writing a given 
kind of insurance (whether independently or 
through a rating bureau) should charge the 


same rates?” There is no provision in the 


typical rating law directly supporting this 
implication. On the contrary, while all in- 
surers may expect the same ratio of losses 
to premiums for a given risk, and while all 


43 See various rating laws, 
tion’’ sections. 

44 See various rating laws, ‘‘approval of rates’’ 
sections. 

4 See various rating laws, 
sections. 

* Notably California, Statutes of 1947, 
805, and Idaho Casualty Rating Law, 
Ch. 96. 

47 The writer’s company, when it sought to 
pass on to its policyholders the savings result- 
ing from use of a uniform state-wide scale of 
agents commissions (instead of following the 
practice of other insurers, in paying higher- 
than-average commissions in certain ‘‘excepted 
cities’’), found itself in extensive litigation with 
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“rating organiza- 


“assigned risk’’ 


Ch. 
1951, 


There is clear merit, says Mr. Ely, 


in a legal requirement that rates be 
“reasonable” or “‘not excessive”, 
but there is doubt whether for en- 
forcement of this requirement there 
need be the existing cumbersome set- 


up of filing and approval. 
* 


can be held to a given percentage of profit, 
it must be obvious that their expenses can 
and will vary with. relative efficiency and 
differing methods of operation. Hence di- 
versity of rates is expectable and should be 
allowed. Yet, in spite of this, experience of 
companies such as our own has shown that 
both supervisory officials and rating bureaus 
have shown either extreme reluctance or 
outright antagonism toward attempts of 
members or subscribers of rating bureaus to 
pass on to the insuring public the results of 
economies in operation.” 


As has been said above, the validity of the 
model rate regulatory law has been judici- 
ally sustained as sufficient regulation of 
concerted price-fixing to oust the application 
of federal antitrust laws.“ The validity 
of the more liberal laws has not been tested, 


As to the precise meaning of the rating 
standard (“reasonable, adequate and not un- 
fairly discriminatory’), litigation which 
might have settled this problem was begun 
in the District of Columbia,” but was not 
concluded. After the case had reached the 
Federal Court of Appeals, and had been 
sent back to the district court for further 
proceedings, the companies and the insurers 
acting in concert through a rating bureau 
agreed on a compromise rate revision. As 
to the right to “deviate” (that is, charge 
less than bureau rates) where an individual 
company or group can show a lower-than- 
bureau expense level, the North America 


the Pennsylvania and Illinois fire rating 
bureaus, with whom it had to conduct a pro 
tracted struggle before its rights under the 
“‘deviation’’ sections of the laws of those states 
were recognized. A _ similar contest, with 4 
similar result, had previously been had in New 
York with respect to inland marine insurance. 

48 See case cited at footnote 16. 

19 American Eagle Fire Insurance Company ?. 
Jordan, 6 Fire and Casualty Cases 114, 67 F. 
Supp. 76 (1946); Jordan v. American Eagle Fire 
Insurance Company, 6 Fire and Casualty Cases 
625, 169 F. (2d) 281 (CA-3, 1948). For a dis 
cussion of these opinions, see Ely, ‘‘Regulation 
of Fire Insurance Rates,’’ 95 University of 
Pennsylvania Law Review 59. 
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Companies have established this right in 
two states.” 


Without pursuing these problems to the 
length they might deserve, we must briefly 
touch on two other questions in the insur- 
ance pricing fields. 


Rates for a given kind of insurance hav- 
ing been made (as well as filed and ap- 
proved, where required), only these rates 
can be used. To make certain of this, every 
state has some form of penal law prohibiting 
rebates and discrimination.” | However, 
these laws have been held not to prohibit 
the taking of interest-bearing notes instead 
of cash (a practice more prevalent in the 
field of life insurance than elsewhere),” or 
the granting of discounts for policies longer 
than a year (as in the case of the “term 
tule” in fire insurance), or the acceptance of 
installment payments, subject to adequate 
additional charges, of discounted premiums 
(as in the case of the installment premium 
endorsement for firm fire policies).® 


Solicitation of policyholders.—Subject to 
two outstanding exceptions, which will be 
mentioned below, the bulk of insurance 
written by American insurers is sold through 
what is called “the American agency sys- 
tem.” Under that system there intervene 
between the underwriter and the policy- 
holder two classes of so-called “producers”: 
agents who represent the insurer (mainly in 
securing and presenting proposals for in- 
surance, and not infrequently for accepting 
tisks, preparing policies and settling claims) ; 
and brokers, representing the insureds, who 
select the insurers with which the risks ire 
to be placed. 


Since insurance is a complex field, requir- 
ing special knowledge and skill in those who 
are to appraise risks and select appropriate 
coverages, it is natural and proper that 
agents and brokers should be required to 
obtain licenses from the states, and should 
prove their qualifications in this respect. 
Such laws exist universally.™ 


It is also to be expected that there should 
be (and there are) laws which require 
agents and brokers to do a substantial por- 
tion of their business for other than them- 


selves and their immediate connections.” 
Absent such provisions, a license as agent 
or broker might be used as a method of ob- 
taining indirectly (through commission pay- 
ments) that which it is forbidden to obtain 
directly—a rebate or discriminatory discount. 


In addition to these two sets of laws 
governing producers, there is a set which it 
is rather more difficult to justify on grounds 
of public necessity. These are the so-called 
counter-signature laws, which require each 
contract covering risks within a given state 
to pass through the hands of an agent li- 
censed by and resident in that state, and 
who is most often authorized, and frequently 
required, to receive a specified fraction of 
the commission paid by the insurer for pro- 
curing the business.” Granting that the 
policy has been handled by agents and 
brokers licensed by and resident in other 
states with sufficiently stringent laws as to 
their qualifications, it is difficult to see what 
justification there is, in terms of public pro- 
tection, for these counter-signature laws; 
but they are firmly imbedded in the system 
of state regulation, and do not seem likely 
to disappear. 


The foregoing regulations as to qualifica- 
tion and licensing of agents and brokers do 
not, of course, apply to those mutual in- 
surers and others who operate without 
agents, to stock insurers, such as All-State, 
who sell insurance over-the-counter directly 
io policyholders, or to insurers (both stock 
and mutual) who do all their advertising 
and solicitation only by mail, radio, etc., 
without the use of agents.” 


Finally, in this field of “customer procure- 
ment,” it should be noted that there is a 
consistent nation-wide pattern of state leg- 
islation prohibiting improper (that is, “fraudu- 
lent,” “misleading,” “deceptive,” etc.) 
advertising.® Particularly prohibited in this 
respect is the practice of “switching,” which 
consists of persuading a policyholder to 
transfer his business from one to another 
competing insurer, by misrepresentations 
with respect to the former. These provi- 
sions are generally found as part of an 
omnibus Unfair Insurance Practices Act,” 
which has been adopted by a great number 





%® See footnote 47. 

5tSee the index cited at footnote 2. 

® Diehl v. American Life Insurance Company, 
04 Iowa 706, 213 N. W. 753 (1927), is typical. 
8 Insurance Company of North America v. 
Commissioner of Insurance (Massachusetts) 
(1927) is typical. 

* They are well compiled in a pamphlet, 
‘The Insurance Broker-Agent (1953)’’ (Harrison 
Law, Nutley, New Jersey). 


Conference on Insurance 


55 See work cited at footnote 54. 

56 See work cited at footnote M4. 

It is this fact of acting through unlicensed 
and unqualified representatives which forms 
one of the bases of complaint against certain 
(but not all) ‘‘mail-order’’ insurers. 

58 Generally, see the index cited at footnote 2. 
For example, see Illinois Insurance Code, Ch. 
73, Secs. 759-761. 

59 See the index cited at footnote 2. 
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of the states in an attempt to outlaw the 
applicability of the federal [Fair Trade Prac- 
tices Act.” Whether this attempt will be 
successful remains to be seen. It is certain 
that it has not, thus far, stopped the in- 
vestigatory actions of the Federal Trade 
Commission.” 


Who may and must be a policyholder.— 
As has been indicated above, some insur- 
ance contracts are prohibited on grounds of 
public policy. This policy has varied from 
time to time, and can be justified in a num- 
ber of ways. If a policyholder will benefit 
through insurance payments when a given 
risk occurs, even though he has suffered no 
real harm to his person or loss to his prop- 
erty, the contract can be condemned as one 
of gambling.” Worse still, such a provision 
for benefits without loss may be a stimulus 
to unlawful conduct by the policyholder—as 
would be insurance payable to a prospective 
murderer on the life of his proposed victim, 
or fire insurance in favor of an arsonist cov- 
ering a building he meant to burn. Such 
possibilities have led to laws prohibiting 
policies where the policyholder has no “in- 
surable interest” in the person or thing 
insured.” Again, on analogous grounds, it 
is against public policy to permit insurance 
which would indemnify the insured against 
the penalties imposed for criminal acts,” 
since the holding of such coverage would 
nullify the deterrent effect of penal statutes. 


Not only are there laws defining those 
who may not be insureds, but there are re- 
quirements in some fields as to those who 
must hold contracts or policies. Among the 
oldest forms of such regulations are those 
requiring surety or performance bonds to 
be supplied by parties contracting with gov- 
ernmental authorities, and fidelity bonds to 
be supplied by those holding offices of pub- 
lic or private trust (such as governmental 
officials, and the trustees, executors or ad- 
ministrators of private estates, receivers in 
bankruptcy and the like). 


Again, state laws almost universally re- 
quire employers to carry policies covering 
their liability under the workmen’s compen- 
sation laws,” and to a lesser extent under 


BS 


See Ely, article cited at footnote 12, at pp. 
867, 874. 

61 See footnote 19. 

8 See work cited at footnote 25. 

88 See California Insurance Code, 1950 Division 
I, Ch. 2, Art. 4, ‘‘Insurance Interest: Gen- 
erally.”’ 

144 Corpus Juris Secundum, Sec. 242b, 
surance.”’ 

®§ See work cited at footnote 37. 

® See work cited at footnote 37. 
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occupational disease laws.” In three states* 
there are laws requiring similar insurance 
covering nonoccupational injuries. 


Finally, in ‘this respect, note should be 
made of the nation-wide pattern of laws 
requiring those involved in automobile acci- 
dents to furnish proof of financial responsi- 
bility (either by posting security or by 
obtaining a prescribed form of automobile 
liability policy) before being licensed to & 
further driving. In one state, Massachw- 
setts, the “one-bite’ theory has been rte. 
jected; instead, every driver is required at 
the outset to be insured (or to post security) 
before being licensed at all.” 


It is almost universally true that in these 
lines of compulsory insurance the form of 
contract or policy (or at least certain re- 
quired provisions) is prescribed by law. In 
most instances the rates are made directly 
by a department or official of the state, 
rather than being merely subject to his ap- 
proval.” In a number of instances. the 
insurance is written by a state agency— 
sometimes with that agency having a mon- 
opoly, to the exclusion of private insurers.” 

It is obvious that where insurance is 
compulsory, underwriters as a class in that 
line of business are deprived of their usual 
prerogative of choosing the risks they will 
accept. All risks, good or bad, must be 
To avoid the in- 
equities which would result otherwise, there 
is a nation-wide pattern of legislative au- 
thority for the formation of “assigned risk 
plans,” whereby the bad risks may be equt 
tably distributed among the insurers engaged 
in the line in question.” 


written by some insurer. 


Conclusion 


To analyze the worth of the foregoing 
pattern of regulation at the length which its 
complexity requires would extend this ar- 
ticle beyond reasonable bounds. However, 
the reader may find the following personal 
views of the writer, even if unsupported by 
citation of authority, useful as points of de- 
parture in reaching independent conclusions: 


®% New York, New Jersey and California. 

® See work cited at footnote 36. 

° Massachusetts General Laws, Ch. 175, Secs. 
112A and following. 

%” See works cited at footnotes 36 and 37. 

7 As, for example, in Ohio, North Dakota, 
Washington and Oregon with respect to work 
men’s compensation insurance. 

= See ‘‘assigned risks’’ sections of Casualty 
Rating Laws, tabulated in the charts cited at 
footnote 12. 
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Since, as has been noted, insurance is 
miversally conceded to be one “affected 
with a public interest,” the validity of the 
regulatory pattern applying to the business 
is to be judged by the extent to which it 
protects and furthers that interest. Hence, 
in making such a test, one must first adopt 
4definition of the interest of the public in 
insurance. 


An acceptable definition would seem to be 
this: The principal interest of the insuring 
public lies in obtaining the fullest, surest, 
simplest and cheapest protection possible 
through indemnity against loss from adverse 
occurrences outside the scope of reasonable 
self-protection. 


The regulatory pattern which has been 
sketchily described is good to the extent 
that it furthers fullness of protection by 
authorizing all kinds of coverage consistent 
with its financial capacity and underwriting 
skill. Those portions of the pattern are bad 
which impede fullness of coverage by failure 
to authorize property coverages which fall 
outside of long-established but necessarily 
arbitrary and narrow definitions of specific 
“lines.” 


As to sureness of protection, there is 
clearly merit in laws guaranteeing financial 
strength, through requirements of prescribed 
funds, restrictions on investments, and the 
like; but these laws (since they do not deal 
with marketing practices) are not here in 
question. On the other hand, there is 
strong doubt in the writer’s mind as to the 
merit or need for the degree of rigidity 
which has been written and read into the 
rate regulatory laws. Concededly, it is 
good to have a legal requirement that rates 
shall be “adequate,” in order to be able to 
enjoin cutthroat competition which threatens 
insolvency and, hence, makes protection il- 
However, it would seem that the 
existence or threat of such a condition could 


lusory. 


be detected easily by a vigilant state official, 
without the cumbersome procedure set up 
under existing laws for filing of nearly all 
rates proposed to be used, and for approval 
(actual or presumed after waiting periods) 
As remarked before, the writer 
undue 


before use. 
has observed what seems to be an 
tendency to insist on uniformity of rates— 
which has no logical relation to sureness of 
protection and which, on the contrary, de- 
prives the public of the benefits of fair and 
healthy competition. 

Next, as to simplicity of protection, the 
present regulatory pattern is good to the 
extent that it authorizes proper “package” 
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or combination coverages. It is bad to the 
extent that it still retains requirements of 
unnecessary multiple paper work, surviving 
from the earlier days of compartmented 
underwriting of separate lines by separate 
insurers. 

As to cheapness of coverage, there is little 


to add to what has already been said with 
respect to the rating laws. There is clear 


merit in a legal requirement that rates be 
“reasonable” or “not excessive”; but there 
is doubt whether for enforcement of this 
requirement there need be the existing cum- 
bersome setup of filing and approval. 


Finally, far more praise than criticism is 
to be given to the general regulatory laws 
dealing with marketing practices—those of 
the unfair trade practice type in general, and 
those of the antirebate and discrimination 
type in particular. There is little doubt that 
these are conceived in the public interest. 


There is, however, one fundamental diffi- 
culty with this pattern of regulation of the 
business “by the several States.” The prob- 
lem of the unadmitted insurer has not been 
fully solved, and the solution is not easy, 
since each. state’s authority ends at its 
borders. There are certain domestic “mail- 
order” insurers, and certain foreign insurers 
operating similarly, who do a considerable 
volume of insurance and reinsurance busi- 
complete disregard of the entire 
pattern of regulation which we have been 
discussing. They are writing whatever 
forms of contracts or policies they wish, at 
whatever rates they see fit, with complete 
impunity, by the simple procedure of avoid- 
ing “doing business” (in the technical sense) 
in the jurisdictions where the risks are lo- 
cated. The Unauthorized Insurance Serv- 
ice-of Process Acts are a partial step toward 
the solution of the problem, but much more 
must be done in this direction. If interstate 
cooperation does not supply the solution, 
federal intervention may become necessary. 


ness in 


If the pattern of regulation which we have 
discussed is necessary to protect the Ameri- 
can insuring public with respect to Ameri- 
can insurers generally, it is certainly necessary 
to enforce it in particular against those 
American insurers who seek to avoid it; 
and it is especially necessary to enforce it 
against aliens. If, on the other hand, there 
is unnecessary rigidity in the existing pat- 
tern, it should be promptly removed, in 
order to permit American insurers to com- 
pete in the public interest on as nearly equal 
terms as possible with alien insurers who 


[The End] 
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disregard the entire pattern. 





Insurance Principles 


in Relation to Social Security 


By JOHN R. STARK 


Y TOPIC is the relation between insur- 
i ance principles and social security—par- 
ticularly in regard to current proposals for 
changing the existing program. In order 
to explore this relationship, it is helpful to 
begin with an examination of the present 
program of government-sponsored retire- 
ment and survivor’s insurance. 


We might ask what importance social 
security has for the commercial insurance 
specialist or the attorney. There’are three 
reasons, as I see it, for its importance to you. 

First of all, Congress is going to give 
a great deal of attention to this whole ques- 
tion of public income protection for widows 
and old people. 

Second, social insurance looms large in 
the insurance scheme of things. The esti- 
mated amount of life insurance in force 
under the federal program is in excess of 
$300 billion. This is about equal to the total 
amount of commercial life insurance in force 
and, to an increasing extent, the two tend 
to become dovetailed in the individual estate. 


Third, lawyers are still not covered by 
federal old-age and survivors insurance; this 
issue is the subject of some lively factional 
dispute within the ranks of our profession. 


Coverage 


There are about 60 million people who 
are gainfully employed in civilian occupa- 
tions in the United States. Forty-eight 
million of these, or about 80 per cent, are 
covered under the old-age and survivors 
insurance program. This means that they 
and their employers pay taxes to the sys- 
tem, and, if they get enough credit to attain 
eligibility, they or their families will receive 
benefits. 
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The remaining 12 million regularly em- 
ployed people are not covered by OASI. 
These groups are: 

Numbers 
3,950,000 
1,100,000 

800,000 


Self-employed farmers . 

Farm workers 

Household workers 

Self-employed professional 
workers 

Other self-employed people... . 

Employees of nonprofit organ- 
izations 

Federal employees 

State and local employees . 


500,000 
400,000 


450,000 
1,500,000 
3,300,000 


Total 12,000,000 


It is noteworthy that President Eisenhower 
has recommended to Congress that cover- 
age be extended to most of these 12 million. 
Under his recommendation only a few— 
probably about 5 per cent—would be left 
out, either because it is impractical to cover 
them or because they are unwilling to be 
covered. 


' Benefits 


Benefits are paid to replace earnings lost 
by retirement from work or through death. 
They are available as a matter of right 
regardless of how much money the annui- 
tant may have, provided he meets the eligi- 
bility requirements as to age, coverage and 
earnings. 


Benefits are paid to the following: 


(a) insured persons aged 65 or over, on 
retirement; 


(b) insured persons aged 75 or over, 
whether or not they are working; 


(c) wives of retired annuitants if they 
are at least 65 years old or if they have a 
dependent child; 
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John R. Stark is with the Bureau of 
the Budget, Executive Office of the 
President, Washington, D. C. 


(d) the dependent children of a retired 
annuitant; 


(e) widows of deceased wage earners if 
they have dependent children or if they 
have reached 65; and 


(f) dependent parents of a deceased wage 
earner if they are at least 65 and if there 
isno widow or child. 


calculated on the basis of 
earnings in covered employment up to 
$3,600 a year. Primary benefits are those 
which go to a contributor. Wives’, widows’ 
and the dependent children’s benefits are 
calculated as a percentage of the primary 
benefit. Primary benefits range from a 
minimum of $25 to a maximum of $85. 


3enefits are 


To be eligible for retirement benefits, an 
employee must have at least 40 quarters 
of coverage; that is, ten years in the aggre- 
gate. However, benefits are reduced for 
periods during which the person did not 
contribute. 


Much more lenient provisions prevail in 
the case of the present generation of older 
workers. As a matter of fact, employees 
now in their sixties need only a few years’ 
coverage in order to qualify for retirement 
benefits. Survivorship benefits for all cov- 
ered employees require only 1% years out 
of the last three in covered employment. 


Financing 


An insurance program takes a period of 
time to mature. As a result, disbursements 
of benefits increase over a period of many 
years. In meeting these costs, it is possible 
to set the contribution rate at levels that 
will equate annual income and outgo; that 
is, revenues each year will just about pay 
for disbursements. Alternatively, tax rates 
can be set so as to permit accumulation of 
reserves in the early years in order that the 
interest on these reserves can help to pay 
the cost in later years. This is the way 
OASI is financed. 


Tax rates were originally 1 per cent each 
on employers and employees. In 1950 they 
were raised 1%4 per cent each. On Janu- 
ary 1 they rose to 2 per cent. In the future, 
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the rate is scheduled to increase by steps 
until 1970, when the ultimate rate of 3% 
per cent is reached. That will make a com- 
bined rate of 6% per cent, which Congress 
deemed sufficient to finance the program 
after extensive hearings on the subject in 
1950. 


We might explore this question of financ- 
ing a little further. The present rate schedule 
was established in 1950 on the basis of a 
long-term cost estimate. Actually, two sets 
of estimates were prepared—a high estimate 
which assumed a rapid increase in the aged 
population, early retirement, increased lon- 
gevity and low employment, and a low 
estimate which assumed a relatively small 
growth in the aged population, low retire- 
ment and longevity rates and high employ- 
ment. There was, of course, wide diver- 
gence in the results obtained from these 
different assumptions. The two sets of 
figures were averaged to provide an inter- 
mediate cost estimate. This became the 
basis for setting the tax schedule, but Con- 
gress indicated that it might be subject to 
later revision in the light of future ex- 
perience. It is also necessary to make 
assumptions as to future payrolls because 
the level of these payrolls will determine 
tax receipts. Again, Congress chose a 
projection that was more or less equidistant 
from both extremes. 


On the basis of the intermediary calcula- 
tions, it was estimated that the level pre- 
mium cost of the program was slightly 
more than 6 per cent. Let us use that 
figure for the purposes at hand. 


This means that a 6 per cent tax rate 
on covered payrolls will finance the pro- 
gram over the long term—in perpetuity, 
as the actuaries say. It was estimated 
that the annual cost of benefits, measured 
as a percentage of payroll, would rise from 
a level of less than 2 per cent in 1950 to 
approximately 8 per cent in the year 2000. 
At that time, benefit disbursements prob- 
ably will aggregate about $12 billion a 
year. Ifa flat rate of 6 per cent had been 
adopted at the beginning of the system 
or—to be more precise—in 1950, when the 
program was altered, this rate would permit 
accumulation of a substantial reserve in the 
course of the first 30 years or so of the 
program’s life. The reserve fund then 
would be available as a source of interest 
earnings which would help to finance bene- 
fits after that. It was estimated in 1950 
that if financing went according to plan, 
interest ultimately would defray about one 
quarter of the annual cost of benefits. Added 
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Under private insurance, premiums 
bear a direct relation to benefits. 
Under social security, benefits have 


some relation to contributions. 


to the 6 per cent payroll rate, this interest 
income would bring total revenues up to 
8 per cent of payroll which, as I said be- 
fore, represents the total cost of the mature 
program. 


Congress was reluctant to jump at once 
to a full 6 per cent rate, so it was provided 
that there be gradual step-ups in the tax 
rate until the ultimate rate is reached. How- 
ever, the gradual approach results in a some- 
what smaller reserve, so that the ultimate 
tax rate will have to be approximately 6% 
per cent. I have gone into this detail be- 
cause it is quite relevant to a discussion 
of the insurance aspects of social security. 
It is also a fairly timely matter because this 
whole question of social security financing 
is very likely to receive a great deal of 
attention in the present session of Congress. 


Insurance Aspects 


Let us turn now to the insurance features 
of the program. We might start with the 
relation between contributions and benefits: 


(1) Under private insurance, premiums 
bear a direct relation to benefits, of course. 
Under social insurance, benefits have some 
relation to contributions. It will be recalled 
that contributions are determined by earn- 
ings up to $3,600 a year, and that benefits 
are based on earnings in covered employ- 
ment; but the first $100 of earnings are 
given greater weight in the benefit formula, 
whereas average earnings over $300 a month 
have no weight. 


The Advisory Council on Social Security 
of the United States Senate emphasized this 
feature in 1948, saying: 


“The Council favors as the foundation of 
the Social Security system the method of 
contributory social insurance with benefits 
related to prior earnings and awarded with- 
out a needs test. Differential benefits based 
on a work record are a reward for produc- 
tive effort and are consistent with general 
economic incentives, while the knowledge 
that benefits will be paid—irrespective of 
whether the individual is in need—supports 
and stimulates his drive to add his personal 
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savings to the basic security he has acquired 
through the insurance system. Under such 
a social insurance system, the individual 
earns a right to a benefit that is related 
to his contributions to production. This 
earned right is his best guaranty that he 
will receive the benefits promised and that 


they will not be conditioned on his accept- J 


ing either scrutiny of his personal affairs 
or restrictions from which others are free.” 

(2) The OASI Bureau maintains separate 
wage records for every covered employee. 
This means that his contributions and _ those 
that his employer makes in his behalf are 
maintained separately from the accounts of 
other persons. In this respect, the con- 
tributions are analogous to premiums paid 
to an insurance company. More important, 
they are so regarded by covered individu- 
als—at least that seems to be the consensus 
among industry and government officials 
who are close to the program. 


(3) Another insurance feature consists in 
the fact that a covered employee, provided 
he has satisfied the eligibility requirements, 
has a right to his benefit. It is nota 
gratuity which can be stopped at any time, 
but rather a legal right which the employee 
is regarded as having paid for. Moreover, 
all OASI financing is handled through a 
special trust fund and is completely sepa- 
rated from the general finances of the 
government. 


It should be noted in passing that covered 
employees do not have a contractual right 
to annuities as would be the case under 
an annuity contract with a private insurance 
company. Social security rights are statv- 
tory. Such rights are as tangible and as 
actionable as contractual rights, however. 


(4) Contrary to what many people think, 
the program has been established on a self- 
supporting financial As_ indicated 
earlier, the law now provides for a gradual 
step-up in the payroll tax rates until the 
ultimate combined rate of 6% per cent is 
reached in 1970. Congress set the present 
schedule of rates to permit some accumut- 
lation of reserves in the early years in order 
that later on, when the system achieves its 
full growth, the interest on those reserves— 
plus the payroll taxes—will finance it. Of 
course, it has to be kept in mind that the 
course of future contributions as well as 
benefit costs is extremely difficult if not 
impossible to forecast accurately, but this 
in itself is no barrier to following the 
principle. Congress recognized that the 
present schedule of rates may be subject 
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to some variation in the future to balance 
income and outgo over the long run, and 
it has indicated that the rate increases 
might have to be accelerated or deferred, 
depending on experience. 


Departures 
from Principles of Insurance 


There are many other respects in which 
OASI differs from what we might call pure 
insurance. Among them are the effects of 
social weighting: 


(1) Although benefits are computed on 
the basis of employee earnings, they are 
weighted in favor of the lower-paid em- 
ployee. For example, a worker whose 
average lifetime earnings are $100 a month 
would get a $55 benefit—a 55 per cent rela- 
tionship between benefits and earnings. A 
man with $200 a month average earnings 
would get $70 in benefits, or about 35 per 
cent of his basic earnings. At $400 a month, 
the benefit is about 21 per cent of wages. 


As a result of this kind of weighting, the 
lower-paid employee tends to “get more 
for his money.” Such a feature is fairly 
common to social insurance as distinguished 
from private insurance. Benefits for each 
covered employee do not depend solely on 
his premiums and those of his employer. 
The proportionality between premiums and 
benefits is tempered to accord with the 
overriding social objective of providing old 
people and widows with a floor of protec- 
tion against want. 


(2) Another departure from what we 
might call pure insurance is the advantage 
given to older people by the 1950 amend- 
ments. This legislation accorded eligibility 
to all covered employees, provided con- 
tributions were made to the program for 
one half of the time between 1950 and the 
person’s sixty-fifth birthday. The minimum 
qualifying service was set at six quarters. 
Obviously, this provided a tremendous wind- 
fall to older employees. Its objective was 
to give them the benefit of social security 
even though they had not contributed any 
appreciable amount to it. As a result, mil- 
lions of older people may qualify for a 
retirement benefit worth many thousands 
of dollars in exchange for a contribution 
of a few hundred dollars. 


Eventually, of course, the advantages of 
this “new start” for older employees will 
wash out as the distance between 1950 and 
the retirement date increases. It does, 
however, represent a considerable cost item 
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to the system. Moreover, it is a cost which 
must be met out of future contributions. 
Looking at it another way, the older folks 
get a “free ride” at the expense of younger 
ones. 


This problem is not unique to social se- 
curity. The same question faces private 
employers when they set up contributory 
pension plans. It is not possible for older 
workers to build up annuities through rela- 
tively small periodic contributions, as in 
the case of younger workers. At the same 
time it is obviously harsh to leave the older 
employees out of a system. In consequence, 
the cost of benefits to older people usually 
has to be borne by the employer through 
an immediate contribution or amortized 
over a period of time as a long-term cost 
of the program. 


Originally the social security program 
had much stricter requirements for older 
workers and made them pay more of their 
own way. Widespread dissatisfaction brought 
about a slight relaxation of the eligibility 
requirements in 1939 and a much greater 
one in 1950. As a result, the cost of the 
“free ride’ —that is, the underfinanced bene- 
fits which have to be amortized over the 
future—amounts to approximately one third 
of the total cost of the system. In level 
premium terms this amounts to over 2 per 
cent of covered payrolls. 


(3) A third departure from a pure insur- 
ance approach is the provision of benefits 
for dependents. Such benefits depend on 
the number of minor children of the wage 
earner, not on the size of the premiums he 
pays. Also, retirement benefits are increased 
by 50 per cent if the retired worker has a 
wife over 65. This provision results in 
the bachelor getting less for his money 
than does his married confrere. 


(4) Another departure from the pure in- 
surance approach is the credit for militar- 
service. Provision has been made to count 
military service as covered employment, but 
there has been no parallel provision for 
financing the cost of the credit. In conse- 
quence, this cost burden has to be borne 
by the employees and employers who are 
paying taxes under the program. To the 
extent that taxes which are levied upon 
any individual’s earnings are used to pay 
the cost of free military service credits for 
someone else, it represents a departure from 
the individual insurance concept. 


(5) Finally, the self-employed person gets 
a break at the expense of other contributors 
because he pays somewhat less than the 


199 





combined employer-employee rate. Actu- 
ally, it represents a practical compromise 
adopted by Congress in order to avoid too 
heavy a burden on the owners of small 
businesses. 


Current Developments 


In spite of the lenient provisions on 
eligibility for older people, many of our 
present generation of aged have not attained 
OASI benefit rights. At the present time 
there are 13 million people over 65 years 
of age in the United States. About 4 million 
of them are employed or are the wives of 
employed men. This leaves 9 million in 
what we might term retirement status. 
But only 4 million of them are getting 
OASI benefits. Of the remaining 5 million, 
500,000 are eligible for retirement benefits 
under other programs—for example, mili- 
tary, civil service and railroad retirement. 
The remaining 4% million have to shift 
for themselves. More than half of them 
are on state public assistance rolls, which 
means that they are receiving a form of 
public relief. The fact that so large a por- 
tion of our older people has not gained 
anything under the OASI program and 
the further fact that many of them are 
recipients of public charity has led to seri- 


ous criticism of the present program. 


As constituted, the program probably 
will take 25 years to mature to a point 
where it will be taking care of 80 per cent 
of the aged population. One big gap in its 
adequacy is its failure to cover the entire 
civilian working force. The President has 
recommended that Congress extend the pro- 
visions of OASI to “the millions of citizens 
who have been left out of the system.” 


A much more controversial problem con- 
cerns the treatment to be accorded to those 
aged persons who fail to qualify for benefits. 
All kinds of proposals have been advanced, 
ranging from the defense of the status quo 
to suggestions that the insurance approach 
be scrapped entirely and a flat pension pro- 
gram substituted, to be financed from the 
general revenues of the government. 


A number of proposals have been ad- 
vanced for maturing the system by making 
all retired aged people immediately eligible 
for benefits. Such a plan has been endorsed 
by the United States Chamber of Com- 
merce. It has advocated that the 4% 
million old people who are now ineligible 
for OASI be added to the beneficiary rolls 
and be made eligible immediately to receive 
minimum noncontributory benefits. The 
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number of individuals who would receive 
these noncontributory benefits would de 
crease over the years as a larger and larger 
portion of the aged population achieves 
eligibility as contributors under OASI. 


The cost of these noncontributory bene- 
fits would be considerable—probably in 
excess of 2 billion dollars a year at the 
beginning of the program (assuming a very 
modest benefit of about $30 a month). 
Also, it would take perhaps 30 years for 
this cost factor to run out. Moreover, 
because it occurs in the early years of the 
program’s history, it would result in sub- 
stantial depletion of the financial reserves 
or, at the very least, prevent the accumula- 
tion of the reserves that are now contem- 
plated. As a result of these factors, payroll 
taxes probably would have to be raised 
substantially above the levels now scheduled 
—unless the cost were defrayed from some 
other source of funds. It is to be noted, 
in this regard, that the Chamber of Com- 
merce has gone on record in favor of 
assessing this new cost to payroll taxes, 
As a matter of fact, it recommends spe- 
cifically that the principle of reserve ac- 
cumulation be abandoned and the program 
be placed on a pay-as-you-go basis with tax 
receipts more or less equated with benefit 
disbursements. 


The arguments for blanketing-in all the 
aged are appealing. First of all, a sub- 
stantial portion of the excluded group has 
to rely on public assistance, which has a 
means test and other characteristics of a 
public charity program. Moreover, it is an 
activity that is supported in large measure 
by federal grants-in-aid. Second, many 
people argue that since a free ride has been 
given to so many older people, it seems 
inequitable to exclude the rest. They are 
inclined to question the need or disability 
of requiring a 30-year period before OASI 
becomes fully effective. It is their view 
that if the government has assumed an 
obligation to provide older citizens with 
some financial protection, then it is point- 
less to permit exclusion of large numbers of 
people because they fail to satisfy technical 
eligibility requirements. In short, they 
consider it unnecessary and unfair for the 
government to maintain a dual approach to 
the problem. 


On the other hand, however, it has to be 
recognized that a step such as that advo- 
cated by the Chamber raises some questions 
about the insurance principles and the equi- 
ties of present employees of the program. 
In a sense, they involve conflicts between 
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maintaining the insurance concept and at 
the same time satisfying social objectives. 


If this considerable new cost burden of 
noncontributory benefits to millions of the 
aged is to be assumed by the program and 
amortized over the future out of payroll 
taxes, it will mean another substantial de- 
parture from the insurance approach. By 
adding a new cost factor without providing 
for separate financing, the proposal would 
be open to the objection that sooner or 
later it will (1) lower benefits for present 
members of the system or (2) require 
higher taxes than those presently contem- 
plated. If payroll taxes have to be used 
to pay for this new cost burden, such taxes 
obviously cannot support the same level of 
benefits that they would have supported in 
the absence of the new burden. 


This poses a nice policy question. Should 
present members of the system be regarded 
as having a vested interest in current bene- 
fit expectations? If not, what kind of an 
interest do they have? 


This is not just a theoretical question. 
Spokesmen for the American Federation of 
Labor—virtually all of whose members are 
under OASI—have come out against any 
measures to add new cost burdens for noncon- 
tributors if such costs are to be charged 
against presently scheduled taxes. They 
have pointed out that if old folks are 
“blanketed into” OASI without financial 
provisions to pay for it, any such plan will 
result in a sharp increase in costs during 
the years ahead. They argue that this would 
be tantamount to requiring the younger people 
to pay very high contribution rates in order 
to provide benefits to retired people who 
during their working years had paid very 
small contributions. 


The Chamber’s plan poses a basic ques- 
tion of apportioning the “social” cost of 
social security between payroll taxes and 
general revenues. It is to be noted that 
already, under the present program, about 
one third of the total cost represents the 
“windfall” to older people in the form of 
lenient eligibility conditions. This cost has 
to be defrayed out of future payrolls. If 


it were not, benefits for contributors could 
be considerably higher. It can be argued 
that these “social” costs are undertaken for 
the general welfare. If older people are 
given windfall benefits, it is because society 
in general deems it a good thing. 


There is some inequity in adding such 
costs to those which must be financed from 
payroll contributions of covered groups, 
because the program is not universal. The 
employees and employers who are. outside 
it, such as government employees, do not 
contribute. Neither do self-employed pro- 
fessionals. Furthermore, payroll taxes fall 
mainly on the wage earner and are less 
equitable than general taxes. It could be 
argued that if society decides to accord 
“free” benefits to older citizens, the cost 
ought to be regarded as a genuinely public 
one to be financed from general revenues. 
Likewise, some people contend that if 
present and future contributors are asked 
to bear the additional burden of giving free 
benefits to 4% million aged people, it will 
be a further departure from insurance 
principles. 

Many people ardently defend the insur- 
ance aspects of OASI on the ground that 
it accords with the American tradition of 
self-reliance. Each worker earns his own 
benefit, in a sense, and a separate account 
is kept for him; the program is self-financed 
through payroll taxes; and its finances are 
maintained separate from the general ac- 
counts of the government. Proponents 
argue that if these features are abandoned, 
the program will become a political football, 
and benefit levels will be the resultant of an 
uneasy struggle between “pensioners” and 
economy advocates. 


No doubt these questions give rise to a 
dilemma. It’s harsh to exclude millions 
of our old folks. On the other hand, if we 
give them free benefits, it may hurt the 
insurance approach. Both are social objec- 
tives that have much to recommend them. 
Further study certainly is warranted. Ulti- 
mately, the decision has to be made by the 
voters, acting through their representatives 
in Washington. [The End] 


“If government officials have the welfare of the wage 


earners at heart, they... will put a stop to the outcry 


against profits, in which they have been probably 


even more vociferous than the acknowledged 


spokesmen for labor.”— The Guaranty Survey. 
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ener enienes insurance organi- 
£% zation which was converted to a mutual 
insurance company must pay gross premium 
tax based on all premiums collected in 
Alabama.—The Superintendent of Insurance 
asks if the converted company, now admit- 
ted to do business in Alabama, must pay tax 
on premiums collected in the state while it 
Was operating as a fraternal organization. 

The Attorney General rules that the com- 
pany should pay gross premium tax under 
its former as well as its present status and 
comments: 


“ 


Security [Security Benefit Life In- 
surance Company of Topeka, Kansas] must 
pay the license imposed by Title 51, Sec- 
tions 812-829, Code of Alabama 1940, as 
amended, and more particularly, Section 
816, as amended by Act No. 156, General 
Acts 1945, page 196, a license imposed on 
gross premiums received by Security for 
business done in Alabama. Included in 
gross premiums are all premiums collected 
for business done in Alabama—whether or 
not some premiums have been paid on poli- 
cies taken out when Security was a fraternal 
organization.”—O pinion of the Alabama At- 
torney General, November 10, 1953. 


Cg i pabegprameliaee insurance company 
does not owe premium tax if by reason 
of liquidation the return of unearned pre- 
miums on canceled policies exceeds the gross 
premiums for that year.—An order of liqui- 
dation of an insurance company is entered 


in a California court. This, of course, can- 
cels all outstanding policies of the company 
and any unearned premiums on these poli- 
cies fall due to the policyholders. As a 
result of this wholesale cancellation, the 
return premiums owing to _ policyholders 
exceed the gross premiums received that year. 
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The Insurance Commissioner asks _ if 
premium tax credit can be taken by the 
insurer on the amount of unearned premium 
reserve, in view of the fact that the reserve 
became a liability through the liquidation 
order. 


“ 


The Attorney General replies: “. . . we 
would state that, under the circumstances 
set forth, unearned premium owing to pol- 
icyholders through cancellation which 
took place in the taxable year, may be offset 
against gross premiums received in_ that 
year for the purpose of determining the 
gross premiums received which are subject 
to the tax in that year. Consequently, in 
these circumstances, no tax will be owing.” 
—Opinion of the California Attorney General, 
No. 53/47, January 28, 1954. 


Local real estate taxes on leasehold im- 
provements may not be deducted from gross 
premium tax, even though they qualify for 
the “principal office deduction” in other re- 
spects.—The Commissioner asks if a com- 
pany leasing space in a building to accomo- 
date its home office may deduct local real 
estate taxes on fixtures and partitions and 
other improvements from its gross prémium 
tax for business done in the state. 


The Attorney General, affirming the Com- 
missioner’s disallowal of such deductions, 
comments: “ Certainly, it is difficult 
to conceive of a principal office in this State 
of an insurance company being located in 
some ‘trade fixtures’ as distinguished from 
a building. We think it would be pervert 
ing the obvious intent of the section [Cal- 
ifornia Constitution, Article XIII, Section 
14-4/5] to hold that a principal office could 
be located ‘in’ counters and partitions . . .”— 
Opinion of the California Attorney General, 
No. 52/209, January 28, 1954. 
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\LORIDA.—“Where the Board of Con- 
trol has entered into a contract for the 
gnstruction of a building and purchases 
Builder’s Risk policy, to whom and how 
sould the loss be made payable? The 
frm of contract used is the Standard Form 
of the American Institute of Architects, 
fth edition.”—In answer to this question 
fom the board, the Attorney General rules: 


“Article 29 of the construction contract 
quires your Board, as Owner, to effect 
nd maintain fire insurance upon the entire 
structure, etc., with loss payable to your 
joard, as Trustee for yourself and the Con- 
tractor, and all subcontractors, as their in- 
‘rest may appear. The Contract also requires 
ou as Owner to effect and maintain, at 
Contractor’s expense, such other special 
werages as the Contractor may demand. 


“Sections 255.01 to 255.03 provide for the 
se and deposit of the proceeds of insur- 
wice policies on any of the buildings under 
our management or control. That is, they 
provide that the proceeds of such policies 
shall be deposited in the state treasury as a 
find to be used exclusively for repairing, 
rebuilding, or replacing the destroyed or 
famaged property, and authorize the use of 
suich proceeds for those purposes. There is 
10 conflict between the statutes and the 
rms of the construction contract which 
you use. 


“The Builder’s Risk policy should be 
made payable to: 


‘Board of Control, a public corpo- 
ration of the State of Florida, as 
Trustee for itself and for 

, Contractor, and all 
subcontractors, as their interests 
may appear.’ 


“If there should be more than one Con- 
tractor, name each.”—Opinion of the Florida 
Attorney General, No. 054-34, February 15, 
1954. 


The Insurance Commissioner may prop- 
ely transfer a qualifying deposit to the 
State of New York upon direction of an 
insurance company which erroneously sub- 
mitted the deposit to the State of Florida.— 
The Commissioner, at the request of an alien 
nsurance company, asks if he may effect the 
transfer of a qualifying deposit to accom- 
plish the purpose originally intended by the 
company. 

Assuming that the company has already 
qualified in Florida; that the misdirected 
deposit was intended for the State of New 
York; that the deposit will be received and 


Attorneys General 


held by the State of New York; and that 
the company shall still have on deposit the 
securities required to qualify it in Florida 
after the transfer is made; the Attorney 
General replies: 


“The provisions of § 626.25, F. S., relating 
to voluntary deposits by certain fire, cas- 
ualty and title insurers, present no impedi- 
ment to the transfer of these funds; nor 
does any former construction of said sec- 
tion apply to the facts and circumstances 
assumed here to exist. . . .”—Opinion of 
the Florida Attorney General, No. 054-14, 
January 24, 1954. 


The state may not provide liability in- 
surance for members of public school staffs 
responsible for the conduct of chemical or 
other laboratory work in the event of stu- 
dent injury— The Board of Control, Florida 
State University, asks if members of the staff 
engaged in supervising laboratory work are 
liable if a student should sustain injury as a 
result of performing such work. 


The Attorney General rules that “In the 
absence of authorizing statute, state funds 
may not be used to pay insurance premiums 


on non-existent state liability.” 


But adds: “Insofar as the only liability 
would arise from the instructor’s own negli- 
gence, the question might be raised as to 
why anyone other than the instructor should 
pay premiums for his personal coverage. It 
may be that characteristic youthful indiffer- 
ence to dangers might make it very difficult 
to enforce rigid safety measures, when deal- 
ing with students, and if your board should 
find that personal coverage is deemed neces- 
sary by the great majority of those engaged 
in such work, not only in your own but also 
in other comparable institutions, your board 
could, as a matter of policy, make an appro- 
priate adjustment of salary. It may be that 
a plan could be developed to insure the 
student, engaged in hazardous laboratory 
work against accidents he might suffer, a 
premium for his coverage to be provided 
from the laboratory fee he pays. I believe 
the possibilities of such a program might be 
worth exploring.”—Opinion of the Florida 
Attorney General, No. 054-18, January 28, 
1954. 


M ARYLAND.—Consideration of experi- 
A ence of both stock and mutual insur- 
ance companies should be reflected in 
state-approved fire insurance rates.—The In- 
surance Commissioner asks if he may prop- 
erly approve rates recommended by the 
Maryland Fire Underwriters Rating Bureau 
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which are based, for the most part, on stock 
company experience. 


The Attorney General cites Article 48A, 
Section 125, and adds: 


“While the question of the adequacy of 
rates is a matter left to your sound discre- 
tion, I believe that the standard ‘set up by 
the law limits your power of classification to 
a consideration of hazard or risk; hence, it 
is not permissible for you to make any 
discrimination between different classes of 
companies.... 


“Tf this construction of the law is in con- 
flict with the practice of the business, or 
will result in injustice to the companies or 
to the public, recourse should be had to the 
General Assembly for revision of the law.” 
—Opinion of the Maryland Attorney General, 
October 7, 1953. 


An insurance company which uses part of 
the capital of iis “guaranty fund” to pay 
interest on notes on the same fund should 
not be licensed to do business in the state. 
—The Insurance Commissioner asks if it is 
proper for a company to withdraw funds 
from the capital in order to pay interest on 
guaranty fund notes. 


The Attorney General rules such action 
improper and adds: 


“We think the Company’s payment of in- 
terest under the circumstances recited is the 
practical equivalent of the payment by a 
corporation of dividends when there are no 
profits available for distribution. Certainly 
the payment of dividends in such case is 
unlawful. Code, Article 23, Section 33. The 
difference between that situation and the 
one presented in your letter is in name 
only. In substance it is the same. 


“It is our opinion, therefore, that, if the 
Company continues to pay interest on the 
Guaranty Fund, the Company’s operations 
are not being conducted in accordance with 
the law of Maryland and that the Company 
should not be licensed by your Department 
to do business in Maryland.”—Opinion of 
the Maryland Attorney General, October 15, 
1953. 


Costs of an examination of an alien insur- 
ance company should be allowed as credit 
against Maryland retaliatory tax.—The In- 
surance Commissioner, in response to a 
request from a Texas insurance company, 
asks if he may allow credit for costs of an 
examination of the company conducted by 
the Insurance Department of Maryland. 
The credit would be applied to the retalia- 
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tory tax (the difference between Maryland 
premium tax and Texas premium tax being 


the area in which the retaliatory tax operates) 


The Attorney General allows such credit, 
saying: 


“The examination of insurance companies 
is authorized by Section 55 of Article 48A 
of the Annotated Code of Maryland. It is 
provided that ‘The Insurance Commissioner 
shall be paid by the company whose affairs 
are examined, the traveling and other neces- 
sary expenses incurred in any such exam- 
ination, and in addition thereto, a per diem 
fee to be fixed by the Commissioner.’ The 
retaliatory tax on insurance companies oj 
other States or foreign countries is imposed 
by Section 44 of Article 48A, which pro- 
vides, in part, as follows: 


“When by the laws of any other state 
or foreign country any premium or income 
or other taxes, or any fees, fines, penalties, 
licenses, deposit requirements or other ob- 
ligations, prohibitions or restrictions are 
imposed upon Maryland insurance com- 
panies doing business, or that might seek 
to do business in such other State or coun- 
try, or upon the agents of said companies, 
which in the aggregate are in excess of such 
taxes, fees, fines, penalties, licenses, de 
posit requirements or other obligations, pro- 
hibitions or restrictions directly imposed 
upon insurance companies of such other 
state or foreign country under the statutes 
of this State, so long as such laws continue 
in force, the same obligations, prohibitions 
and restrictions of whatever kind shall be 
imposed upon insurance companies of such 
other state or foreign country doing busi- 
ness in Maryland.... 


“You have advised us that the cost 
of an examination of a Maryland company 
by a representative of the Texas Insurance 
Department is a permissible deduction 
when paying the Maryland company’s tax 
assessed on premiums by the State of Texas 
Such a credit against the premium tax brings 
the question of examination fees within the 
same rule as the cost of rating services. We 
feel, accordingly, that so long as the State 
of Texas allows credit against the tax for 
examination services, that you may prop- 
erly allow Texas companies a similar credit 
against the Maryland Retaliatory Tax. 


“It is our opinion, therefore, that yot 
should allow the insurance company a credit 
against the Retaliatory Tax... .”—Opinion 
of the Maryland Attorney General, December 
21, 1953. 
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Colorado Discount Rate Amended 


The text of Bulletin No. 19, distributed 
to all rating bureaus, advisory associations 
and companies licensed in Colorado by the 
Insurance Commissioner, follows: 


“Amending our Bulletin #16, dated April 
7, 1953, entitled Rules Concerning Rating 
Plans—Limitation of Discounts or Sur- 
charges, on Motor Vehicle Liability and 
General Liability Policies. 

“Effective February 1, 1954, the prohibi- 
tion by this Department as to the limitation 
of 45% will be deemed to be exclusive of 
the following adjustments appropriately ap- 
plied to the normal filed rate, namely, (1) 
The Automobile Fleet Plan Adjustment 
Table and (2) The Garage Payroll Reduc- 
tion Table as currently promulgated by the 
National Bureau of Casualty Underwriters. 
“Also, as of the above effective date, no 
further filings will be required from Bureaus 
x Companies except in those cases where 
the final maximum discount, after using the 
above adjustments, equals 45%.” 


North Carolina Announces 
New Fire Insurance Rates 


Fire insurance rate changes, indicating an 

wer-all reduction in annual premiums of 
proximately $1,403,197 have been ap- 
proved by the Commissioner of Insurance. 
In filing the proposed changes, the North 
Carolina Fire Insurance Rating Bureau 
riginally asked that a trend factor of .75 
ver cent be injected to compensate for reduced 
jtemium intake and increased losses suf- 
fred by the industry in 1951 and 1952. 


The commissioner, however, was of the 
inion that since the loss ratio over the 
ive-year period (1948 through 1952) upon 


State Department Rulings 


which the proposed changes were based was 
well under 50 per cent, and since there was 
no evidence of undue hardship under the 
customary rate-making fomula, provision 
for the proposed trend factor was unnecessary. 


Decreases subsequently filed for the fol- 
lowing classes become effective April 15, 
1954: residential, mercantile building, mer- 
cantile contents, nonmanufacturing, ware- 
houses, food products, textiles, wood 
products, printing and allied industries, 
stone-clay-minerals, oil risks and nonmanu- 
facturing sprinklered risks. Policies issued 
on or after March 1 may have the benefit 
of these rate changes when in accordance 
with the rules of the bureau. 


California Adopts 
New Marine Definition 


During its convention in San Francisco 
in 1953, the National Association of Insur- 
ance Commissioners adopted a new nation- 
wide marine definition and recommended its 
adoption by the several states. 

California’s action subsequent to its adop- 
tion of the definition has been to repeal 
Article 5, Subchapter 3, Chapter 5, Title 10, 
of the administrative code, and to adopt a 
new article containing the necessary pro- 
visions. Because of confliction with exist- 
ing California statutes, however, the state 
could not conform to two of the sugges- 
tions for application that accompanied the 
new definition: (1) that the definition be 
made binding upon insurers without their 
agreement and (2) that an “Advisory In- 
dustry Committee on Interpretation of the 
Nation-wide Marine Definition” be used. 


The new ruling became effective January 
1, 1954, as a guide in distinguishing marine 
from other insurance in California. 
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Pocket Insurance Tax Guide 


How Income Taxes Affect Life Insurance 
and Annuities. Commerce Clearing House, 
Inc., 214 North Michigan Avenue, Chicago 
1, Illinois. 1954. 64 pages. $1 per copy; 
50 copies, $22; 100 copies, $39; 250 copies, 


$75; 500 copies, $115. 


The variety of uses to which life insur- 
ance and annuities may be adapted is so 
large that many organizations, and _ indi- 
viduals as well, have been faced with a 
need for a reference outlining federal income 
tax policy as applied to life insurance and 
annuities. 


This pocket-size booklet (33%4” by 9”) 
presents the general principles of federal 
tax laws that apply to life insurance and 
annuities, and answers many of the ques- 
tions that arise concerning the particular 
relationships involved—employer and em- 
ployee, partner and partnership, and debtor 
and creditor. 


In addition, a special study is made of 
an insurance-funded retirement payment plan 
for executives, under which tax savings 
accrue to the executive as well his 
corporate employer. 


as to 


The Last Return 


Federal Income Taxes of Decedents and 
Estates. Commerce Clearing House, 
214 North Michigan Avenue, 
Illinois. 1954. 160 pages. $2. 


The taxation of a decedent’s income raises 
some unique problems in procedure as well 
as in the application of tax theory. In a 
sense, the death of a taxpayer becomes 
somewhat enigmatic in that it fractionates 
a basic unit in tax computation—the taxable 
year already begun. 


Inc., 
Chicago 1, 
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Anyone beset with the problems and un- 
certainties involved in the correct prepara 


tion of the decedent’s last return and the 
first return of the estate or trust will find 
this book an enlightening guide. 

The pattern of federal taxation of de 
cedents and estates and trusts, as now 
obtains, was established in large part by 
the Revenue Act of 1942. Later statutory 
changes were made by the Revenue Acts 
of 1950, 1951 and 1953. Federal Incom 
Taxes of Decedents and Estates submits thes 
and other pertinent laws, which together 
comprise the fundamentals of decedent's 
tax theory, to an analysis which suggests 
valuable answers to the most common 
arising questions. 

An invaluable reference is the case table 
which leads to all the selective decisions 
discussed in the text. 


Facts and Law 


How to Prepare a Case for Trial. Elliott 
L. Biskind. Prentice-Hall, Inc., 70 Fifth 
Avenue, New York 11, New York. 1954 
206 pages. $5.65. 

The general treatment of the subject mat- 
ter of this book is such that the advice 
given is applicable to the preparation 0 
almost any kind of lawsuit—tax, labor, it- 
surance and husband-and-wife action. The 
author divides his subject into two parts: 
obtaining and preparing the facts and ob- 
taining and preparing the law. 

In an interesting narrative form the author 
takes the reader through the first interview 
with the aggrieved client, interviews with 
witnesses and subsequent interviews, it- 
terpolating here and there anecdotes from 
his personal experience of either cases wot 
or cases lost because of some overlooked 
point. 
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In ascertaining the law, the lawyer is 
advised over and over again never to cite 
acase that he has not read. In dealing with 
this subject the author continues the in- 
terpolation of his advice with anecdotes, 
most of them impugning the skill of head- 
note and digest writers. 


The question of whether to use trial coun- 
sel is “neither all black nor all white” says 
the author. “I am not a confirmed and 
rigid believer in the omnipotence of spe- 
cialists; nor do I feel that a competent 
lawyer, if he applies himself, cannot do as 
creditable a job with almost any case that 
comes into his office, as can the specialist. 
Certainly, if you are not a tax lawyer, it 
will take you longer to prepare a tax case 
than it would a lawyer who has all the deci- 
sions at his finger tips and knows immedi- 
ately what facts he needs to develop. Once 
you have mastered the law, however, it will 
take you no longer to prepare, and no longer 
. try the case, than it would the tax law- 
de yer. If you can prepare the case, you can, 


un- 
ara- 
the 
find 


OWE as a rule, try the case.” 
a “Once you have mastered the [tax] law 
Mets ’ Ah yes—'tis a consummation 
oe devoutly to be wished. 
rex Lhe author explains the use of outline 


thergcharts for the facts and the law; they are 

ntsq undoubtedly useful and necessary, although 

estsgone could hardly expect a Perry Mason to 

wnlyflave one—but then Perry never: loses a 
‘fcase, and we ordinary lawyers do. 

able 
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Articles of interest in other 
legal publications 





liott 
“ifth 
941 Strict Liability for Airmen The in- 
creased incidence of airplane crashes which 
nat flas accompanied the growing popularity of 
vicefthis means of transportation and the growth 
1 offof the aircraft industry itself, has posed 
,infsome serious problems in liability. Since 
Thefanyone who occupies the ground surface 
urts:Joutside an established landing area can be 
ob-fiumbered as a potential victim, the need 
has arisen for definite and equitable treat- 
thor} ment of the great variety of cases presented. 





ew) The author, professor of law at the Uni- 
withfversity of California, assays Calitornia law 
jn this subject and shows how strict lia- 
bility has come to be applied. 








Starting with common law, the treatment 
is followed through pertinent California 
statutes and thence to the Restatement of 
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Torts, relating to extrahazardous activity 
and “the incomplete privilege by private 
necessity for intruding on another’s land.” 


The possibility of liability for crashes 
and forced landings resting on the basis of 
negligence is also approached. Here, how- 
ever, emphasis is placed on existence of 
adequate proof of negligence.—Vold, “Strict 
Liability for Aircraft Crashes and Forced 
Landings on Ground Victims Outside ‘of 
Established Landing Areas,” Hastings Law 
Journal, Fall, 1953. 


Trespasser’s Protection . The author, 
professor of law at Yale University, traces 
some of the important legal departures of 
the past, reflected in the present-day atti- 
tude of our courts toward negligence cases 
involving entrance on private land. 


The duty of care owed to the three classes 
of entrants—trespassers, licensees and invitees 
—is discussed with reference to the degree 
of care owed to each by an owner or oc- 
cupier of land. 


Representative cases are cited to show 
how the landowner has gradually been 
divested of certain special immunities. The 
loss of these immunities is seen as being 
due, in part, to the increased number of 
potentially hazardous devices which were 
made available by a growing industrial 
society, and which were, to the peril of the 
entrant, left unguarded or untended. 


Cases of this genre, especially where the 
life of a child was in jeopardy, led many 
courts to formulate a more flexible test of 
negligence.—Fleming, “Tort Liability of Oc- 
cupiers of Land: Duties Owed to Tres- 
passers,” Yale Law Journal, December, 1953. 
“Effective 
successful 
examination when undertaken, presuppose 
accurate and _ sufficiently comprehensive 
pleading, full utilization of discovery and 


Handling Witnesses ... 


direct examination, and cross- 


of any necessary depositions, ready com- 
mand of pretrial motions whenever appro- 
priate, employment of pretrial conference 
procedure in jurisdictions where it is avail- 


able, and efforts at settlement whenever 
feasible.” 
With these words, the author, Dean 


Emeritus and lecturer, De Paul University 
Law School, undertakes a discussion of im- 
portant points to be observed in the handling 
of witnesses—Busch, ‘Direct and Cross- 
Examination of Witnesses,” University of 


Florida Law Review, Winter, 1953. 
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President’s Unemployment Report 
Supported by Joint Committee 


The Economic Report of the President, 
transmitted to Congress on January 28, 1954, 
contained a number of important recommen- 
dations for change in the federal-state un- 
employment insurance system. The changes 
recommended in the report are concerned 
with coverage, experience rating, amount 
and duration of benefits, and federal loans 
to reserve funds. 


Businesses with fewer than eight em- 
ployees, federal civilian employees and per- 
sons engaged in certain operations in the 
processing, packing, storing and delivering 
of agricultural commodities would be cov- 
ered. 


Reduced contribution rates would be ef- 
fective in a shorter period of time (the 
President asked Congress to reduce the 
period from three years to one year). 


It was suggested that the states raise 
their maximum weekly benefit rates and 
also raise the potential duration of benefits 
to 26 weeks. 


Congress was also asked to make provi- 
sions for granting non-interest-bearing loans 
to a state whose reserves are near exhaus- 
tion. 


The Joint Congressional Committee on 
the Economic Report, in reviewing the 
suggestions, commended the President’s mes- 
sage and, in taking the rising trend of un- 
employment into consideration, was of the 
opinion that the federal government should 
assist the states in every way possible “to 
relieve individual distress from unemploy- 
ment” and “to minimize the loss in con- 
sumer demand with its cumulatively bad 
effects upon the rest of the economy.” 
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The report of the joint committee further 
stated: 


“Under the circumstances there can be 
little disagreement with the objectives of 
the Presigent’s program. Broader coverage 
and strengthening the State systems wil 
help maintain consumer demand and aid it 
forestalling or countering rising unemploy- 
ment. We commend the President’s sugges- 
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tion that the States should raise the potentialf” 


duration of benefits and their dollar maxi- 
mums on weekly benefits so that pay: 
ments to the great majority of beneficiaries 
may be restored to a larger percentage 
relative to their regular earnings.” 


The Tortoise and the Hare 


The prolificity attributed to our furry 
friend, the rabbit, has long been an object 
of humorous conjecture. To anyone whi 
makes a business of raising and breeding 
rabbits, however, this phenomenon cat 
present serious practical difficulties. 


For a case in point, consider how 4 
Canadian fur farmer fared when he tried 
to insure his herd of valuable chinchill 
rabbits. 


Back in January of 1939, the rabbits were 
doing nicely on a ranch in Ste-Claire, 
Quebec—so nicely, in fact, that the rancher 
decided that it was time he procured some 
insurance on his stock in trade. He con- 
tacted an agerit to arrange the matter and 
was informed that coverage could be pro 
cured, but since he desired 100 per cent 
protection, the policies would have to be 
“split” between several insurance com 
panies—a time-consuming endeavor. Max: 
mum insurance per animal was placed @ 
$400 for females and $200 for males. 
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PERSONS AND EVENTS — 


The New Jersey Accident and Health 
Association, with the cooperation of the 
International Association of Accident and 
Health Underwriters and Rutgers Uni- 
versity Extension Division, is sponsoring 
a Disability Insurance Sales Course, be- 
ginning on March 23, 1954, and running 
for one evening a week for ten consecu- 
tive weeks. The course, 
many local associations, will be limited 
to 35 students and a certificate will be 
awarded at the successful completion of 
the course. Instructors with special capa- 
bilities in each of the covered 
will be in charge. will be held 
in Newark, New Jersey, at the Rutgers 
Extension Division. 

The Fifth Annual Conference of the 
Pacific Insurance and Surety Forum will 
be held in Palm Springs, California, at 
El Mirador, March 31 through April 
?. according to an announcement by T. G. 
McGuire, president of the forum and ex- 


sponsored by 


phases 


Classes 


1939, the agent 


wred 30 per cent coverage from one com- 


February, had pro- 
any and 50 per cent from another. Finally, 
iJune, he met with his client and delivered 
him three policies representing complete 
werage of the animals plus an additional 
ire insurance policy in the amount of 
10,000 on the building in which the animals 


ere kept. 


More than a month later, however, the 

ancher wrote his agent, returning all four 

policies, and asked him to cancel them on 

that they contained certain 
nacceptable clauses and, as a consequence 

al ithe risk being so divided among different 

hilepomPanies, the rates were too high, The 
gent, of course, canceled*the policies imme- 
lately, but was obliged to pay a total of 
27.92 in premiums covering the various 
Weriods during which the several policies 
vere in force. 


The rancher refused to reimburse the 
agent for this amount, whereupon the agent 
‘ook action in the Supreme Court (District 

{ Beauce). Judgment was in favor of the 

Went recovering the amount of insurance 

premiums. 


te grounds 


The rancher, not satisfied with this judg- 
ment, appealed to the Court of Queen’s 
bench. The Court of Queen’s Bench (Ap- 
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ecutive vice president of Industrial In- 
demnity Company. 


President D. D. Murphy of the Na- 
tional Association of Insurance Commis- 
sioners has announced the appointment 
of two new chairmen 
of the Life Committee. Thomas J. Gil- 
looly, of West Virginia, has been in- 
stalled as chairman of the subcommittee 
to study the subject of group life insurance. 
W. Ellery Allyn, of Connecticut, is now 
chairman of the subcommittee for the 
study of allocation of income and ex- 
penses of life insurance companies. Newly 
appointed members to the latter are 
S. H. Goebel, Kentucky; Joseph A. Na- 
varre, Michigan; Alfred J. Bohlinger, 
New York; and Walter A. Robinson, 
Ohio. 


to subcommittees 


Insurance Commissioner Donald F. 
Dickey, of Oklahoma, is resigning from 
his position on March 20, 1954. 


peal Side) promptly dismissed the appeal, 
pointing out that the rancher (appellant) 
had authorized the agent (respondent) to 
obtain the insurance for him. He was quite 
aware that the could not be ob- 
tained in one company and that there would 
necessarily be a delay in procuring full 
coverage. Furthermore, the trial judge called 
attention to the fact that the had 
had the policies in his possession well over 
a month 


coverage 


rancher 


an uncommonly long time if, as 
the appellant maintained, he did not want 
the insurance. 

Also pertinent to the case—if only anti- 
climactical in a legal sense—it was brought 
out that the appellant had offered, at one 
time, to pay back $96 in view of the fact 
that there had been a change in the number 
of rabbits over his original reckoning when 
he first contacted the agent. The arrange- 
ment was to have been that the premium 
should be revised monthly according to 
monthly statements of the number of rabbits 
covered.—Tanguay v. Lacasse, CCH CANA- 
DIAN INSURANCE LAW Reports { 1-137. 


Assigned Auto Risks: 1953 


The annual report of the National Council 
on Compensation Insurance for 1953—set- 
ting forth the more important achievements 


209 





and activities of the council for that year— 
presents the following information on its 
automobile assigned risk program: 

“The National Council and its several 
Bureaus, in a continuing cooperative effort 
with the automobile insurance carriers, 
operated—under the direction of their indi- 
vidual Governing Committees—19 separate 
state Automobile Assigned Risk Plans dur- 
ing 1953. During the latter part of 1953 the 
District of Columbia Plan became the 19th 
to be administered by a National Council 
Bureau. 

“As may be seen from a review of the 

.. exhibit [below], the number of automobile 
assigned risks has increased tremendously 
and this has involved a correspouding in- 
crease in all clerical details. Despite this 
increase we believe that all of these Plans 
have been operated by the National Council 
Bureaus to the satisfaction of their several 
Governing Committees. In total, the appli- 
cations received and processed for the years 
1951, 1952 and 1953 amounted to 25,442, 
50,673 and 96,278 respectively. During 1953, 
81,172 of the applications processed were 
actually provided coverage, the balance be- 
ing rejected by the carriers; coverage not 
wanted; or for some other reason. Bearing 
in mind the automobile rate increases re- 
cently approved it seems probable that the 
volume of applications will not increase at 
the same rate as in previous years.” 


British Life Insurance 
Purchases at Record Pace 


bempt te 


Purchases of new life insurance from alf, 


United Kingdom insurance companies | 
year exceeded £1,000,000,000 for the firy 
time, the Institute of Life Insurance reporte/ 
recently. The new protection bought wa 
approximately 5 per cent more than thé 
previous record total of 1952. 

Ordinary and group life insurance pu. 
chases were £800 million of the total, an¢ 
industrial insurance was slightly more thay 
£210 million. 


New York Split 
on Compulsory Insurance 


Continuing his all-out campaign for com- 
pulsory automobile insurance legislation in 
New York, Superintendent of Insurance 
Alfred J. Bohlinger clashed last month witli 
the Association of Casualty and Surety 
Companies. 

In a statement supporting his views, Sv 
perintendent Bohlinger declared that “the 
Association of Casualty and Surety Compx 
nies, which is paying for the advertisements 
[opposing compulsory insurance], realizes 
that the public is overwhelmingly in favor 
of compulsory automobile insurance, and is 
using policyholders’ money in a desperate 


AUTOMOBILE ASSIGNED RISK PLANS 


State 
Florida 
Kansas 


Bureau 
Florida 
Kansas 
Maryland 
Maryland 
Arkansas 
Missouri 
Colorado 


Missouri 


Mountain States 


New Mexico.. 


Wyoming 
Utah 
lowa 
Nebraska 
Oklahoma 


North Central 


Oklahoma 
South Carolina 
Southeastern Alabama 
Georgia 
Louisiana 
Mississippi 
Tennessee 


Grand Total 


District of Columbia 


South Carolina 


Applications Processed 

1951 1952 1953 
4,828 7,656 9,015 
1,162 3,653 5,724 
346 
6,310 
792 
10,776 
6,572 
1,739 
2,030 
3,783 
10,041 
5,957 
5,091 
8,087 
2,099 
3,348 
4,484 
5,860 
4,224 


4,072 

320 
2,436 
4,159 

912 
1,494 
2,786 
6,311 


1,495 

311 
1,449 
2,393 

535 

807 
1,373 
5,078 
2,647 3,088 
1,009 2,683 
2 832 
179 1,114 
890 2,604 
112 4,970 
243 556 
929 2,266 


25,442 96,278 


51,912 . 
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empt to forestall enactment of the program with license revocations, and you will wit- 
wpported by Governor Dewey.” ness a drop in accidents of from 40 to 50 

He stated that the ultimate objective of Per cent in a single year. The economic 
Mie compulsory automobile insurance bill is S4vings alone from that accomplishment 
pmake all motorists using the highways of Would more than pay for the additional 
te state financially responsible. policemen we need on our highways and 
country roads. Then make safe driver edu- 
cation a required course in all high schools 
and modernize our highway system, and 
excessive traffic accidents will soon become 
an unpleasant memory.” 


A pamphlet distributed by the association 
aintai “Compulsory insurance, contrary 
impressions held by some of its advocates, 
snot a safety measure. Under compulsion 
lere is constant pressure toward laxity in 
ver licensing and car registration. Bai Declaring that the public interest is even 
bhasis On compulsory insurance diverts at- MOTFe deeply involved in the reasons for 
tention from safety.” opposing compulsory automobile insurance 
: than the interests of the insurance com- 
panies, Mr. Dorsett said that by treating 
the disease through a highway safety pro- 
gram instead of merely treating a symptom, 
the motor vehicle problem would be 
corrected. 


The pamphlet continues by citing the Massa- 
jusetts compulsory automobile insurance 
hw and asserts that the law has been un- 
atisfactory in that it has “led to a great 
mcrease in fraudulent claims . . . and to 


As alternative measures, the association $4 Billion Loss No Accident! 


iRdvocated the impounding of uninsured ve- 
icles involved in accidents, pointing out 
lat such a program has met with success 
m Canada. Any small “gap” that might 
Jemain in the law after impoundment provi- 
sions had been made would be covered by | What may come as a surprise, however, 
: “voluntary insurance plan” drawn up by  }S the estimated annual $4 billion economic 
vorflle insurance companies. loss that accompanies these accidents. This 
economic aspect of our highway safety prob- 
lems was brought out at a panel discussion 
of ‘Human Factors in Safety” at the Fifteenth 
Annual Southern Safety Conference, held 
in Louisville. 


With the ever-increasing number of motor 
vehicles ranging our highways every day, 
it is not surprising to find our accident toll 
mounting. 


Early in March, J. Dewey Dorsett, gen- 
ratekral manager of the association, undertook 

to analyze the situation in an address before 

Ihe Rotary Club of New York entitled 

[The Truth About Compulsory Automobile 

Insurance.” Thomas N. Boate, accident prevention de- 
partment manager of the Association of 
Casualty and Surety Companies, charged 
that while the continuous threat of war has 
kept Americans “sitting on the edge of their 
seats,” few people are really concerned about 
what the automobile does on the home front, 
or about reducing the death and injury toll 
and the annual economic loss of about $4 
billion per year in traffit accidents, although 
they talk a great deal about the national 
budget and hope that their tax bill will be 
reduced. 


“Let’s stop kidding ourselves,” he said. 
\ll of the things the proponents of com- 
ulsory automobile liability insurance have 
een telling you relate merely to a symp- 
m of the real disease, which is killing 
more than 38,000 American citizens every 
ear, injuring some two million more, and 
mposing an annual $4 billion tax on us in 
the form of unnecessary and easily prevent- 
ible economic losses. The real disease is 
motor vehicle accidents. And I say to you 
vithout equivocation, traffic accidents in 
this state could be reduced by at least 50 “T doubt that anyone would attempt to 
mr cent if public officials who are now calculate the total monetary loss flowing 
lemanding enactment of a compulsory law from automobile accidents since the turn of 
0 fanatically would put half as much effort the century,” he said. “But popular, un- 
hind a really effective highway safety spoken opinion seems to be that we will con- 
program. : ; “serve elsewhere—in traffic it does not matter.” 
“There is nothing magical about reducing To control the public’s haphazard attitude 
trafic accidents and their dreadful results. about highway safety, Mr. Boate recom- 
Put enough policemen on the roads, en- mended more reasonable traffic laws, more 
lorce the traffic laws rigidly, back them stringent enforcement and a “truly national 
lp with stern court sentences, put an end program of education, with emphasis on at- 
to ticket fixing and political interference  titude development.” 
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Selected Decisions 
from All Jurisdictions 


NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Assault and Battery or Malpractice 


A malpractice action is founded on negli- 
gence which in turn is founded on an un- 
intentional injury, as distinguished from 
an assault and battery action which is 
founded on an intentional injury. Kansas. 


The statute of limitations for assault and 
battery is one year. For negligence and 
malpractice actions it is two years. In this 
action the injury complained of was sus- 
tained on February 27, 1949. The original 
complaint filed December 29, 1950. 
This decision is an appeal from an order 
of the trial court sustaining a demurrer to 
the plaintiff's amended petition. This court 
reverses, thereby holding that the filing was 
timely as being within the two-year period 
allowed for negligence actions. The perti- 
nent parts of the two petitions of the plain- 
tiff are set out below: 


“First: That at all times hereinafter 
mentioned Dr. Harold E. Neptune was a 
physician and surgeon, engaged in the prac- 
tice of his profession in the City of Salina, 
Saline County, Kansas; that on the 19th 
day of February, 1949, plaintiff employed 
defendant, for a reasonable compensation, 
to be paid therefor by plaintiff to defendant, 
to operate on the bladder of plaintiff and 
remove bladder stones therefrom; that said 
operation was undergone on the 22nd day 
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was 


of February, 1949, at the St. John’s Hos, 
tal at Salina, Saline County, Kansas, an 
that at said time a catheter was inserte 
in order to allow drainage from plaintiff 
body; that on the 27th day of Februar 
1949, while plaintiff was still a patient ; 
St. John’s Hospital and still under the car 
and treatment of defendant, defendant, wit! 
out plaintiff’s consent and against plaintiff 
explicit instructions, and while in an intox 
cated condition, wilfully, deliberately, negl 
gently and unskillfully conducted himself i 
and about the removing of said cathete 
from the plaintiff's body, and through h 
wilfulness, deliberateness, negligence an 
unskillfulness caused internal hemorrhagin 
in plaintiff, by reason whereof it becan 
necessary for the plaintiff to undergo a 
other operation thereby causing plainti 
great physical pain and mental suffering. 

“Seconp: Further, plaintiff states that | 
said wilfulness, deliberatenes 
negligence and unskillfulness as aforesai 
plaintiff was made sick and was put t 
great pain, trouble and anxiety; that plait 
tiff suffered and 


reason. of 


has will suffer 


grea 


physical pain and mental anguish; that he suif}e 


fered a severe and lasting shock to h 
entire nervous system; that all of the afor 
said injuries and injurious consequences af 


permanent, progressive and lasting. 

“TrirpD: That said assault upon plaintil 
and violation of his bodily integrity, wa 
wilful, wrongful, unlawful and legally ma 
licious, and entitles him to recover punitiy 
damage. 


“WHEREFORE, by reason of the premises 
plaintiff prays judgment against the defent 
ant in the sum of... .” 


I L J— March, 19 


To tk 
motion 
ealing 
equirin: 
racts. I 
and OVE! 
L motiol 
the WOr' 
gently” 
paragray 
ver, aft 
kertain 
fendant 
complia: 
plaintiff 
kubsequ 
the cour 
amende: 
mtaine 
forth, a1 

“That 
ths pla 


the defe 


“That 
ig abov 
to his r 
nder t 
vision O 
was ins 
amt, in 
plaintiff 
lay of 
). m. 

vhich « 
pital nu 
6:45 O 
hospita 
lition 

he nat 
defend 
because 
inform: 
dge o 
within 
arrived 
the 
onditi 
steady 
the ass 
son sta 
plain tif 
the de 
lis int 
fendan 
dition | 
not to 
intoxic 
neglige 
cathete 


Neglig 





To this petition the defendant filed a 
motion to make more definite and certain, 
laling with the course of treatment and 
requiring him to set forth in detail certain 
This motion was sustained in part 
nd overruled in part. Defendant also filed 
,motion to strike from the original petition 
the words “wilfully,” “deliberately,” ‘“negli- 
ently’ and “unskillfully,” and to strike 
paragraph “third” from the petition. How- 
kver, after the motion to make definite and 
kertain was ruled upon, for de- 
fndant withdrew his motion to strike. In 
compliance with the order of the court, 
plaintiff filed an amended petition and, 
kubsequently, in compliance with rulings of 
the court on a later motion, filed his second 


racts. 


counsel 


hnended petition, amplifying the statements 
ontained in his first petition, by setting 
forth, among other things, the following: 


“That on the 22nd day of February, 1949, 
this plaintiff submitted to such surgery as 


Pathe defendant recommended. 


“That after completion of said operation 


Ws above alleged said plaintiff was removed 
io his room in said hospital and continued 


mder the care and instructions and super- 
vision of the said defendant. That a catheter 


Mivas inserted in the plaintiff by the defend- 


wt, in order to allow drainage from the 


“laintift’s bladder; that on or about the 27th 
lay of February, 1949, at about 6 o’clock 
» m. the said catheter ceased to drain, 


, 6:45 


ainti 
ing, 
vat | 
eness 


Wedge or 


which condition was discovered by the hos- 
pital nurse in charge, and at approximately 
o’clock some representatives of the 
hospital notified the defendant of the con- 
lition the catheter, 
the name of the said person notifying the 
lefendant, this plaintiff is unable to allege 
because he does not know, but all of such 
iformation is peculiarly within the knowl- 
the defendant; that 
within a few minutes, the defendant 
arived at the bedside of this plaintiff; that 
intoxicated 


existing in regard to 


available to 
said 
e, the defendant, was in an 
ondition, to the extent that he -was un- 
steady in both mind and body, and without 


tthe assistance of a nurse or any other per- 


son started to remove the catheter from this 


plaintiff's body; that this plaintiff requested 


the defendant not to proceed because of 
is intoxicated condition, but the said de- 
fendant, notwithstanding the helpless con- 
dition of the plaintiff, and plaintiff’s pleading 
not to touch him, proceeded while in said 
intoxicated condition wilfully, deliberately, 
negligently, and unskillfully to remove said 
catheter from plaintiff's body; that the said 


Negligence 


defendant, as a direct result of his intoxicated 
condition as alleged herein, became so unsteady 
on his feet that he started to fall to the floor 
and instead of releasing his grip on the said 
catheter, continued to hold thereto and tore 
the said catheter from the body of this 
plaintiff.” 


The second amended petition alleged acts 
of negligence as to both commission and 
omission. It stated a cause of action founded 
on negligence and not on assault and bat- 
tery. Neither the petition nor the second 
amended petition is susceptible of an inter- 
pretation that the defendant in postoperative 
treatment intentionally inflicted the injury 
to plaintiff. A careful reading of the origi- 
nal petition shows that it stated a cause of 
action in malpractice even though in some- 
what general terms; the allegations con- 
tained in the second amended petition were 
enlarged, and merely amplified and stated 
in more specific terms the cause of action 
already alleged in the original petition, and 
therefore are deemed to relate back to the 
original petition which was filed before the 
bar of the two-year statute had fallen.— 
Maddox v. Neptune. Kansas Supreme Court. 
December 12, 1953. 3 NEGLIGENCE CASES 
(2d) 108. 


A Quotient Verdict 


The doctrine of res ipsa loquitur applies 
when control is had at the time of the 
negligent act and a quotient verdict de- 
pends upon an agreement in advance of 
making the calculations to be bound by 
the quotient result. Kansas. 

There are several assignments of error 
in this case, but this will cover only two. 
The first relates to the doctrine of res ipsa 
loquitur and the second to the manner in 
which the jurors assessed the damages 
against the defendant. 


This case involves an exploding bottle of 
Coca-Cola. The plaintiff was a waitress. 
Several cases of Coca-Cola were delivered 
to her employer’s place of business one 
afternoon; the following morning, when the 
plaintiff was transferring these bottles to 
the cooler, one exploded in her hand, cut- 
ting her. The defendant bottling company 
contended that the plaintiff could not rely 
on the doctrine of res ipsa loquitur because 
exclusive control was not shown. How- 
ever, the evidence revealed that no one in 
the restaurant did anything to the bottles 
after they had been delivered until the next 
morning when the plaintiff attempted to fill 
the cooler. 
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Under those cases which hold that the 
doctrine of res ipsa loquitur cannot apply 
because the defendant is not in control of 
the thing causing the accident at the time 
of the accident, circumstances disclose that 
the negligence, if any, must have occurred 
at the time of the accident. The real test 
then is whether the defendants were in con- 
trol at the time of the negligent act or 
omission which, either at that time or later, 
caused the accident. 


As to the second point, the bottling com- 
pany contended on this appeal that there had 
been misconduct of the jury in that they had 
arrived at the verdict of $688.50 by the 
quotient method. 


Held: In this case the doctrine of res 
ipsa loquitur was properly submitted to the 
jury. The inequity that impeaches quo- 
tient verdicts is not the process of averag- 
ing damages estimated in arriving at a 
conclusion, but in agreeing in advance to be 
bound by the unknowable amounts which 
such process may produce.—Morrison v. 
Kansas City Coca-Cola Bottling Company. 
Kansas Supreme Court. November 7, 1953. 
2 NEGLIGENCE CAsEs (2d) 1102. 


eg same theory was applied on a simi- 


lar set of facts in Coca-Cola Bottling 
Company of Fort Worth v. Thomas. Texas 
Court of Civil Appeals. December 11, 1953. 
2 NEGLIGENCE Cases (2d) 1140. 


Agent and Independent 
Contractor Distinguished 


A carnival operator’s right to control 
the concessionaire’s conduct character- 
izes their relationship as agency, and 
negatives the possibility of it being that 
of an independent contractor. Oregon. 


This action was brought for damages 
for injuries sustained by an infant, 214 years 
of age, while riding on a “kiddie ride” at 
a carnival. The operator (concessionaire) 
left the ride unattended after starting it, 
and was not available when the infant fell 
from the ride. The ride finaily was stopped 
by the child’s grandmother. 

The carnival operator denied liability on 
the theory that he was not liable for the 
negligent acts of the concessionaires, al- 
though he might be liable for the use of 
faulty equipment. The reviewing court dis- 
agreed with this distinction and quoted: 
“While there are some decisions to the 
contrary, the greater weight of authority 
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is that the owner will not be relieved fron 
responsibility because the exhibition is pro 
vided and conducted by the concessionaire 
provided that it is of a character that wil 
probably cause injury unless due precav. 
tions are taken to guard against it; and this 
duty applies not to construction alone, by 
to management and operation where the 
device is of a character likely to produce 
injury unless due care is observed in it 
operation.” 

Held: The case is reversed and te 
manded for a new trial on the instructions 
to the jury—to which the appellants took 
exception—which told the jury that the 
child must prove that the carnival operator 
was negligent in order to recover damages 
—Tuggle v. Anderson. Oregon Supreme 
Court. November 24, 1953. 2 NEGLIGENG 
Cases (2d) 1133. 


Short Shorts from the Courts 


New Mexico... A gas company was not 
liable because it knowingly furnished gas 
to a dwelling with a ventless gas heater, 
when the occupants were warned 
danger and the precautions to be taken 
Hernandez v. Southern Union Gas Compam 
United States Court of Appeals for the 
Tenth Circuit. January 28, 1954. 3 Necu 
GENCE CAsEs (2d) 175. 


Tennessee .. . A gas company was nl 
liable when heavy rolling machinery causej 
a break in a gas line and permitted a 
accumulation in a_ building which late 
exploded.—Raeder v. Nashville Gas Cow 
pany. Tennessee Court of Appeals. December 
4, 1953. 3 NEGLIGENCE Cases (2d) 114. 


North Carolina . . . A contractor coull 
not maintain a cross action against a ga 
company for indemnity because of the 
latter’s failure to bury its pipes deeper 
since the parties were not joint tortfeasors 
—Hayes Admr. v. City of Wilmington. Nort 
Carolina Supreme Court. January 15, 1954 
3 NEGLIGENCE Cases (2d) 111. 


Maryland .. . The doctrine of res psi 
loquitur was inapplicable where a gas heatt 
in a tenant’s apartment apparently exploded. 
—Lee v. Housing Authority of Baltimon 
Maryland Court of Appeals. January /, 
1954. 3 NEGLIGENCE CAsEs (2d) 150. 


Louisiana .. . A landlord who failed t 
vent a gas hot-water heater was liable t 
tenants who were overcome by carbot 
monoxide fumes.—Gaida v. Hourgettes. Lot 
isiana Court of Appeals. November 2, 195 
3 NEGLIGENCE CASES (2d) 97. 
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false Representations 
ss to Prior Health 


Failure to disclose in the application con- 
fnement in a mental hospital for shock 
treatments constituted false statements 
relied upon by the insurer. United States 
District Court of Iowa. 


In the application for this policy the in- 
ured did disclose some of his prior medical 
istory, but he did not disclose that about 
wo years prior to the application he had 
ad hospital care and treatment in a mental 
ospital. The hospital records upon dis- 
rge show that treatment was had for 
anic depressive psychosis, depressed type.” 


The Iowa statute that where 
ie medical examingr of an insurance com- 
qmany has issued a certificate of health or has 
wWeclared the applicant a fit subject for in- 
kirance and has so reported to the com- 
fiany, the company is estopped from setting 
“pp as a defense that the insured was not 
fi the condition of health required by the 
icy and that the insurance was procured 
y fraud or deceit. An affirmative defense 
mnder this section must show that the false 
‘haterial representation was relied upon by 
e examining physician and acted upon. 
The doctor testified at this trial that he was 
lceived by the insured’s answer and that 
lad he known the matter not disclosed to 
thim he would not have recommended the 
skoplicant for insurance. Judgment for the 
urance company.—McNabb v. State Farm 
e Insurance Company. United States Dis- 
tict Court of Iowa. November 14, 1953. 
. filire Cases (2d) 683. 


provides 


Wnintentional Result 

Tom Intentional Act 
The Tennessee rule in construing an ac- 
cidental means clause is that the cause 
itself must have been unexpected and ac- 
cidental. It is not sufficient that the injury 
be unusual and unexpected. 


The policy in this case is an accident 
wlicy which covered for loss of life that 
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results solely from bodily injury effected 
solely and independently of all other causes 
through accidental means. 

The facts are: The insured was taking 
treatments from a doctor for a stiff neck. 
The treatments consisted of a series of manip- 
ulations of the head and neck by which the 
head was twisted and moved from side to 
side. At the end of one of a series of treat- 
ments the doctor noticed that his patient was 
paralyzed, unable to move any part of his 
body. The patient was rushed to a hospital 
and an operation was performed which dis- 
closed that a bone in the patient’s neck was 
broken or chipped, and that a piece of it was 
pressing on the spinal column causing the 
paralysis. The patient died within 36 hours. 


The plaintiff (administratrix) contends that 
in the particular manipulations by the doctor 
which produced the injuries, excessive force 
and pressure was unintentionally and acci- 
dently applied and as a result a bone in the 
deceased’s neck was broken. 

Held: For the insurance company. The 
cause of the injury was the manipulation of 
the deceased’s neck. That manipulation was 
not unexpected or accidental. It was in- 
tended by both the patient and the doctor. 
The means therefor producing the injury 
were not accidental.—Avent, Admx. v. Na- 
tional Life & Accident Insurance Company. 
Tennessee Supreme Court. February 11, 1954. 
1 Lire Cases (2d) 662. 


Payment of First Premium 
Insured Unacceptable 


Where death occurs between the time the 
first premium is paid and the delivery of 
the policy, temporary insurance is condi- 
tioned upon payment of the premium and 
the insurer’s satisfaction as to the accept- 
ability of the insured. The existence of 
insurance prior to the delivery of the 
policy is dependent upon fulfillment by 
the insured of express conditions. Cal- 
ifornia. 


The policy involved here contained the 
following clause above the signature of the 
insured: 

“T also understand and agree that: 


“1. If the first premium is paid in full 
in exchange for the attached receipt signed 
by the Company’s agent when this appli- 
cation is signed the insurance shall be in 
force, subject to the terms and conditions 
of the policy applied for, from the date 
of Part I or Part II of this application, 
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whichever is the later, provided the Com- 
pany shall be satisfied that the Proposed 
Insured was at that date acceptable under 
the Company’s rules for insurance upon the 
plan, at the rate of premium and for the 
amount applied for, but that if such first 
premium is not so paid or if the Company 
is not satisfied as to such acceptability, no 
insurance shall be in force until both the 
first premium is paid in full and the policy 
is delivered while the health, habits, occupa- 
tion and other facts relating to the Proposed 
Insured are the same as described in Part I 
and Part II of this application and in any 
amendments thereto. 


“2. Notice to or knowledge of an agent 
or a medical examiner is not notice to or 
knowledge of the Company, and that no 
agent or medical examiner is authorized 
to accept risks, to pass upon acceptability 
for insurance, or to modify, alter or en- 
large any contract of insurance.” 

The insured submitted to a medical ex- 
amination and paid the premium on this 
policy. The insured answered one of the 
questions on the medical examination falsely, 
although this answer is not a material] issue 
here. On the medical examination the in- 
sured gave the name of the doctor he had 
visited or consulted on occasion. As a mat- 
ter of routine, before issuing the policy, the 
company, when it received the application, 
wrote to the doctor and asked for a record 
of the insured’s previous visits. The doctor’s 
letter to the insurance disclosed 
high blood pressure and as a consequence 


company 


the company asked its local doctor to re- 
examine the insured with particular refer- 
ence to his blood pressure. These requested 
examinations never occurred, as the insured 
was killed in an accident before the appoint- 
ments could be made. 

A judgment was had in the lower court 
by the widow. The insurance 
company made a motion for judgment not- 
withstanding the verdict, which was denied. 


: : 
insured’s 


The widow of the insured contends that 
the verdict in f can be 
either on the theory that there was an im- 
mediate contract of temporary insurance 
subject to termination by the company if 
the application had been found unacceptable 
(which condition subsequent had not hap- 
pened), or on the theory that the insurance 
would be in force from the application un- 
less the company reasonably and in good 
faith was not satisfied as to its acceptability, 
whereas the jury could hold that there was 
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her favor sustained 


no reasonable grounds for dissatisfaction j 
good faith. 


The company contends that the con¢ 
tions which the application contains for thd 
insurance to be in force from the date of th; 
application were not fulfilled, so there wa 
no contract of insurance, and that the mo 
tion should have been granted. 


Held: The conflict in jurisdictions 
“attributable to differences in the formy 
lation of the clauses regarding the force 
of the insurance prior to the delivery of; 
formal policy. The main cause of disagree. 
ment is the difference of attitude of the 
courts as to the principles which should by 
applied in the construction of such clauses 
The majority accepts that the general prin 


Hom: 
the fa 
The i 
peratit 
n the 
floor W 


ciples of construction of contracts are apf 


plicable to such insurance 
that when the 
clear the court will not rewrite the contrac 
They do not accept the existence of a tempo 
rary contract of insurance with conditia 
subsequent if such construction does noj 
accord with the language of the provisio: 
involved and require performance of cond 
tions expressed as prerequisite of the taking 
effect of the insurance from a date prior t 
the delivery of a formal policy. ... 
“There is however a sizeable minorit 
which is influenced by the considerati 
that the applicant pays the first premiuma 
the time of the application for the purpos 
of receiving immediate coverage, and wi 
considers the conditions restricting the right 
to early coverage as ‘tricks’ by which th 
insurance companies obtain premiums fo 
coverage which they do not provide, a 
though it is sometimes conceded that th 
applicant by the provisions attacked maj 
obtain other advantages. Such courts ter 
to find ambiguities in the clauses in ques 
tion for the purpose of construing then 
against the insurance companies so as t 
provide for a temporary insurance with cot: 
dition subsequent, or such temporary i: 
surance is even read into the contract with 
out resort to the ambiguity technique. 


“We are of the opinion that in th’s state 
the majority view giving such clauses their 
normal construction should be followed, In 
surance contracts are construed according 
to the same rules as other contracts 
They should be considered as a whole ani 
the different parts read together and al 
given effect.”—Ransom v. Penn Mutual Lifi 
Insurance Company. California District Cour 
of Appeal. December 31, 1953. 1 Lm 
Cases (2d) 677. 
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Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 





TWithin the Home”’ 


Home is that part of the premises where 
the family resides. Washington. 


The insured, at the time of the loss, was 
perating a grocery store. The store was 
n the ground floor and the second 
foor were apartments, one which had 
heen occupied as a residence by the in- 
hired up to a few months before the loss 
which gave rise to this action. The 
lance most commonly used for the living 
warters was through the store. At the 
time of the loss the family was not living 
athe apartment but had moved to a newly 
constructed residence. The insured, how- 
ver, continued to pay rent on the living 
warters over his store because he occasion- 
lly slept there when working late and 
e retained some furniture and clothes at 
this apartment. 


on 


of 


en- 


On.the morning after Labor Day it was 

liscovered that the grocery store had been 
mtered and that money and checks had 
een removed from a hidden in an 
we box in the grocery of the 
wilding. 


bag 
portion 


The question for the court was whether 
tr not the money had been taken from 
‘within the home” as covered by the in- 
uirance policy. 
Held: The 
sore and not from his home. 
was in the part the building 
exclusively to the operation of the grocery 
husiness.—Chikusa v. American Indemnity 
Company. Washington Supreme Court. No- 
ember 27, 1953. 8 Fire AND CASUALTY 
“ASES 177, 


the 
The ice box 


money was stolen from 


of devoted 


Credibility of Testimony Regarding 
Theft of Ring 


Where the insurer takes the position that 
the insured’s testimony is incredible as a 
matter of law, it must impeach that testi- 
mony. Otherwise, judgment is for the 
insured. United States District Court. 


The insured bought a ring for his wife, 
faying $7,200 cash for it. The ring was 


Fire and Casualty 


appraised at $7,250 and was insured by the 
defendant for that amount and described in 
the policy in almost the same language as 
was used in the appraiser’s report. 

The ring disappeared and a claim was 
filed, and, later, this action. 

The evidence disclosed that the insured 
bought the ring from an acquaintance, since 
dead, for cash; the insured had not in the 
preceding ten years earned more than $10,000 
per year in all except three years, and the 
highest earnings he had in any one year was 
$14,368.24; the ring disappeared from the 
place where it was customarily kept, in a 
dish in the bedroom, and has not since been 
found; and at the time of disappearance of 
the ring there were a number of visitors to 
the insured’s house because he was ill. 

The insurer presented no evidence, and it 
failed to impeach the insured’s testimony in 
any material respect. The insured having 
presented a prima facie case and having 
shown an insurable interest, judgment must 
go to the insured.—D’Angelo v. Columbia 
Fire Insurance Company of Ohio. United 
States District Court, Eastern District of 
New York. January 1954. 8 Fire AND 
Casua.ty Cases 240. 


25, 


Failure to Maintain 
Alarm System Exclusion 


Where the maintenance of a burglar 
alarm system in proper working order 
is a condition material to the assumption 
of the risk, the provisions of the policy 
are breached when the premises are left 
without the protection of the burglar 
alarm system. Seventh Circuit. 


The policies were open stock burglary 
policies. The premises were burglarized 
during a time when the alarm system was 
not in working order. The exclusion clause 
in the policies was as follows: “The com- 
pany shall not be liable for loss or damage 

occurring while the protection or 
service promised in the Declarations 
is not maintained 

The declaration forth that the 
sured’s burglar alarm system “is maintained 
and will be kept in proper working order 
when the premises are not open for busi- 


set in- 


ness 

The circumstances are At about 
7 p. m. on a Saturday, at the close of busi- 
ness, when attempting to set the alarm, it 
was found that it was not in working order. 
A broken wire found but when re- 
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these: 


was 








paired the system still would not work. 
A call was made to the office of the burglar 
alarm system and the insured was informed 
that because of the lateness of the hour no 
repairman was available until the following 
Monday. Some time between 8:45 p. m. 
Saturday and 1:30 p. m. Sunday the prem- 
ises of the insured were burglarized. 


The lower court held that the attempts 
of the insured to get the system repaired 
were substantial compliance with the decla- 
rations of the insured. The lower court 
thought that the plaintiff was bound by a 
regulation of the burglar alarm _ people 
which provided that calls for service, which 
were received after 12 o’clock noon must 
be serviced by the end of the next business 
day, and pointed out that the plaintiff could 
not have sought service elsewhere without 
violating the terms of the underwriter’s 
certificate issued to it. 


Held: This court reverses, stating that 
the insurance company was not a party to the 
agreement between the plaintiff and the 
burglar alarm people. The company was 
not bound by it, and also: “The protection 
so promised by plaintiff was that it would 
keep its burglar alarm system in proper 
working order and connected at all times 
when its premises were not open for busi- 
ness. Plaintiff’s burglar alarm was 
not in proper working order . .. ata 
time when its premises were not open for 
business and when the burglarly occurred.” 
—Matusek Academy of Music, Inc. v. Na- 
tional Surety Corporation. United States 
Court of Appeals for the Seventh Circuit. 
February 9, 1954. 8 Fire anp CASUALTY 
Cases 227. 


Refusal to Settle 


A provision in the policy against settle- 
ment by the insured cannot be taken 
advantage of by the insurer where it 
unreasonably delays taking action or 
breaches the contract by refusal to de- 
fend or settle. Arkansas. 


The appellee-insured in this action owned 
some frozen-food lockers. These were being 
repaired and reconditioned. An employee 
of the appellee had obtained local repairmen 
for the work. These repairmen came in 
contact with gas used in cooling and freez- 
ing machinery, and one of them died. The 
widow of the deceased repairman filed an 
action for wrongful death against the ap- 
pellee herein, alleging damages in the sum 
of $83,000. 
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To go back a bit—about four month 
after the death of the repairman the insurg 
notified the agent, from whom he had pw 
chased a general liability policy, of t| 
incident, and shortly after that he receive 
a letter from the appellant’s attorneys asf" 
ing for the details. This request was img” 
mediately acceded to and in his letter «g” 
the attorneys setting out the details, thq! 
appellee-insured expressed his opinion tha 
the repairman was an independent contra 
tor, and that his own errors caused 
death. He also recommended an accuratj 
assembly of all the facts while they wer 
still fresh in the minds of those concerned 
The attorneys for the appellant-compan 
acknowledged this’ letter and stated tha 
the case was being referred to a resider 
manager of the appellant for further actior 
All this took place in November and De 
cember of 1947. Nothing was done, how 
ever, until June, 1949, when an answer t 
the widow’s suit was due. 
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There were several conferences betweet 
the attorneys of the appellant, the attorney 
for the appellee and the attorney for th 
widow, and finally an offer of settlement ( 
$8,000 was had from the widow. 









The appellee sent his check in the amour 
of $3,000 to the appellant-insurance com 













pany, demanding that it settle within thd This 
policy limit, which was $5,000. The checlfage enc 
was rejected by the insurance company, anilaintift 
so was the offer to settle. The circumstancefhion wa 
surrounding the death of the repairman, thpining 
company contended, did not give rise tifrection 
liability under the policy. Finally the ap insured 
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pellee settled the matter with the widow for 
$8,467.77, and that is the amount sued for 
here. 






The insurer relies on the usual provisis 
in its policy which provides that it shoul( 
have the right to make investigation an 







settlement of any claim or suit as it woull 
deem expedient, and that no action woul 
lie against it until the amount of the im 
sured’s obligation should be determined by 
judgment or by agreement of the claimant 
the insurer and the insured. The company 
relies on the defense offered by this clause 

















however, the court viewed the actions of J, 4) 
the company as bad faith amounting to aj the 
breach of the contract, in that it arbitrarilyyere 
refused to settle. Under general rules oi wollaps: 
law, the court held for the insured in thisftractor 
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tentions of appellee and.appellant to.-the 
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Based the death of 


jury as to whether appellee, or his agent 
. was guilty of any negligence that 
[the repairman]; 


iso as to whether appellant was guilty of 


iad faith in defending and refusing to settle 
he suits pending against appellee. We have 
arefully examined these instructions and 


ind that they fairly submitted these issues 


Bip the jury 


We are also of the 


pinion that the evidence adduced by appel- 
‘ke was substantial and sufficient to sustain 
tie jury’s conclusion on the issues of ap- 


Hust be affirmed.” 


wllee’s negligence and the bad faith of 
nppellant. It follows that the jury’s deter- 
ination of liability against the appellant 
The judgment was re- 
luced to $5,000, the limit of liability under 
the policy—Home Indemnity Company v. 
Snowden. Arkansas Supreme Court. Feb- 
ry 1, 1954. 8 Fire anp Casuatty CASES 


Joss of Subrogation Rights 


(Hage endorsement of a 


Where notified immediately prior to set- 
tlement negotiations, adjuster reiterates 
denial of liability on the policy and re- 
fuses to advise course of action, such 
action constitutes waiver of subrogation 
rights. Pennsylvania. 


This is an action on the extended cover- 
fire policy. The 


®laintif—f’s building collapsed while excava- 


‘Pnsured 
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ould 
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this 


savas called for trial. 


ion was being made in the vacant lot ad- 
ining the building preparatory to the 
erection of a building that lot. The 
gave the company prompt notice 
ad an adjuster was sent who declined to 
recommend payment, asserting that the 
lapse of the plaintiff’s building was due 
0 faulty construction and not to the ex- 
avation operation being carried on in the 
adjoining lot. 


on 


The owners of the collapsed building (the 
nsureds) sued the contractor in charge of 
recting the new building, who in turn 
bought in his subcontractor. Then the 
msured sued the insurance company and it 
was decided to let this action lie dormant 
ntil the suit against the contractor could 
e tried. 

In the meantime, an action behalf 
{ the employees of the contractor who 
were killed when the insured’s building 
collapsed was brought against the 
actor, the subcontractor and the owners 
{the building. One of the death actions 
3efore trial a com- 


on 


con- 


ptomise was reached, but before accepting 


the offered settlement the insured again 
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contacted the adjuster and advised him of 
the status of negotiations. The adjuster 
reiterated his previous denial of liability 
and even refused to advise the insureds as 
to the proper course of action. The in- 
sureds accepted the settlement of damages 
to their building and executed releases. 

Now the insurance company files an an- 
swer to the first action against it by the 
insured and a jury verdict is rendered 
against it. This appeal is taken on several 
grounds but, so far as pertinent here, the 
only point considered is whether plaintiff’s 
right of action on the policy was extin- 
guished by settlement with the contractors. 

Held: Even if the right of subrogation 
could be thought to have continued, although 
the company had neither paid nor offered 
to pay the insured’s claim under the policy, 
the action of the insurer in denying liability 
through the adjuster constituted a waiver 
of such right—Roberts v. Firemen’s Insur- 
ance Company of Newark, New Jersey. Penn- 
sylvania Supreme Court. January 4, 1954. 
8 Fire AND CASUALTY CASES 201. 


Actual Location of Property 
v. Description of Location 


A policy on property referred to as being 
in a certain building may cover property 
in an adjoining building where the de- 
scription relates to the property in a 
manufacturing plant or general place of 
business. Arkansas. 


The policies involved in this case insured 
against the loss of cleaning and pressing 
equipment and the entire machinery and 
equipment owned by the insured at his 
cleaning and pressing shop. Even though 
the policies referred to a frame building, 
the court declared that they covered the 
equipment contained in a tin building about 
four feet to the rear of the frame building. 
The value of appellee’s property, furniture 
and equipment in the frame building was 
only about $325; the value of the equip- 
ment in the tin building was approximately 
$1,800. Since the more valuable machinery 
was contained in the tin building and the 
policies were for coverage far in excess of 
the value of the equipment in the frame 
building, it could be inferred that the par- 
ties intended to the more valuable 
property. 

Held: For the insured.—Firemen’s Insur- 
ance Company of Newark, New Jersey v. 
Motley. Arkansas Supreme Court. January 
25, 1954. 8 Frre AND CAsuALty CAsEs 234, 
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AUTOMOBILE | 
Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 








Death Before Collision 


Where a jury, in answer to interroga- 
tories, gives conflicting answers, and the 
first is supported by the evidence, the 
second conflicting and unsupported an- 
swer is to be disregarded. Oregon Su- 
preme Court. 











This is an action for damages for per- 
sonal injuries allegedly caused by the negli- 
gent operation of a motor vehicle. 

A general verdict in favor of plaintiff 
in the sum of $5,516 was returned by the 
jury, and judgment against defendant was 
entered accordingly. Defendant appeals. 














The cause of action involved in this liti- 
gation arose out of a collision between an 
automobile driven by plaintiff and an auto- 
mobile operated by defendant’s decedent. 
At the time of the accident, plaintiff was 
accompanied by his wife, and the decedent 
was alone in his car. 

The accident occurred on August 21, 
1950, at approximately noon, on a state 
highway. At and near the scene of the 
collision the highway is level and straight, 
and the paved portion thereof is approxi- 
mately 20 feet in width. It being a clear 
day, the pavement was dry. 








Just prior to the collision, plaintiff's vehi- 
cle was traveling in a westerly direction 
along the northerly half of said highway, 
and the decedent’s automobile was proceed- 
ing in the opposite direction on the south- 
erly half of the road. Both cars were being 
operated at a speed of 35 miles per hour. 

Upon conclusion of the trial, the jury 
was directed to make findings upon a set 
of particular questions submitted to it. The 
pertinent questions and 
follows: 








answers are as 


(1) Did the defendant die prior to the 


occurrence of the accident? Answer: yes. 

(3) Was the defendant wholly incapaci- 
tated prior to the occurrence of the acci- 
dent, and was such incapacity the proximate 


cause of the accident? Answer: no. 







To the first question the jury answered 
that the defendant’s decedent died prior to 
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the occurrence of the accident. In reply; 
the third question it answered that thy 
defendant’s decedent was not wholly iz 
capacitated prior to the occurrence of th 


insuranc 
several 1 
consider 
stood th 
















accident. These answers are inconsistey§ compan) 
and irreconcilable. It is obvious that j{ would ré 
the defendant died prior to the occurrene To th 
of the accident, he was incapacitated piig compan} 
to the occurrence of the accident. fled ee 

Held: “On its face the special finding jqfinfluence 





answer to the first interrogatory submittefover the 
to the jury is inconsistent with the genera 
verdict, inasmuch as that finding reduce 
the ultimate question of negligence to on 
of pure speculation. General verdicts cay 
never be based upon conjecture and spec! 
ulation; they can be upheld only wher 
there is substantial evidence in the recor 
to support them. 
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“We are not unmindful of the genera 
rule that if the facts specially found, whe 
construed together, are manifestly incon! 
sistent with each other and contradictoy 
and uncertain in their meaning, they wil 
not control the general verdict though in 
consistent with it, and that in such a cas 
the general verdict must stand and judg! 
ment must be rendered without regard t 
the special findings. 





“However, in this case we face a rather 
unusual situation. The answer to the firs 
interrogatory comports with the undisputed 
testimony of ... [the doctor]. The cor 
tradiction contained in the jury’s reply t 
the third interrogatory arises from. th 
phrasing of the question submitted, but the 
result is that the answer is contrary t 
the undisputed evidence and is plainly op- 
posed to reason. Because of that, the ar- 
swer to the third interrogatory must be 
disregarded, leaving the reply to the firs 
interrogatory unaffected. 


five yez 
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“The judgment is reversed and this cause 
remanded with directions to enter judgment 
for defendant.”—Whelpley v. Frye, Admt 
Oregon Supreme Court. November 2 
1953. 3 AuromosILE Cases (2d) 577. 
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Duress in Procuring Release 
was bu: 


Even though the insured knows that he 
is signing a release, when the signing was 
procured by insinuations which struck fear 
in the uneducated mind, the release is no 
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; 3 comple 
defense to the insurer. Florida. 
The insured’s car burned. It was insuredf {rom a 

for the benefit of the owner and the title} was o 
m4 . T ° 

contract holder. After due filing of claimaij Lewis, 
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Mie kept on talking and talking. 


» athe words | 


insurance adjuster called on the insured 
several times and obtained a release for the 
consideration of $1. The insured under- 
sood that he was signing a release of the 
company and that other than the dollar he 
would receive no more money. 


To the ordinary declaration the insurance 
company pleaded the release. The insured 
fled a replication pleading duress and undue 
“influence and constant nagging and worry 
wer the insinuation, or indirect charge, that 


rife may have burned his car. Summary judg- 


ment was entered notwithstanding the written 
§request for a trial before a jury. This appeal 

s prosecuted from that summary final judg- 
§ ment. 


In the insured’s deposition, he testified 


Hihat the following took place: 


“A. He came to the house and picked me 
Hip and brought me down the road where 
my car caught afire and he questioned me, 
and you know, questioned me and all, and 
So he told 
Wiime that if we keep on, if we keep on, if we 
keep on tracing, he say ‘You just might as 
“well to—.’ He say ‘I’m going to tell you 
‘Bist like it is.’ He say ‘I been on the job a 
long time’—some kind a-way—and he told 
me that ‘If we keep on finding, find you sot 
athe car afire, they can give you from four to 
five years.” That what he told me. I say 
Well, I didn’t set the car afire.’ Them’s 
told him. And then he came 
om—we came on to East Palatka over there 
io Mr. E. M. Bainbridge—Bob Lee Motors, 
something like that—and then we sot up in 
the car and talked then. So he brought up 
about the paper again. So I kept a-telling 
him, | don’t understand what you say, and 
he kept a-bringing it down, you know, for 
jme to understand it. So he just kept on 
taking and talking. So, I say ‘I tell you 
something.’ ‘I didn’t set the car afire.’ 
Isay ‘It seem to me like you all don’t want 
to do right about the car.’ 


I say 


I say ‘Just to 
keep trouble down the nagging it, I just go 
fahead and sign the release.’ That’s what I 
told him.” 


By the court: “In reading this record a 
few of the facts are very impressive. Lewis 
was buying a Ford automobile for $1,050.00. 
The same was insured for his protection as 
well as the protection of the owner of the 
tetain title contract. The automobile was 
completely destroyed by fire. Under the cir- 
cumstances hereinabove set forth, a release 
from all obligation under the insurance poficy 
was obtained for the sum of one dollar. 
Lewis, a farmhand, was not educated and 


Automobile 


had no experience in business matters. The 
agent for the insurance company was’ an ex- 
perienced insurance agent, interested in ob- 
taining a settlement of the claim for as little 
as possible. It does not matter that the ap- 
pellant knew what he was signing as, in our 
opinion, the signing was induced by duress. 
He knew he was afraid of courthouses, jails 
and Had this matter been 
submitted to the jury, they would have been 
justified, from the undisputed facts, in draw- 
ing the conclusion and inference that the 
release was obtained by the insurance agent 
by methods of duress, overreaching and plant- 
ing fear in the mind of appellant. Lewis had 
never been involved in any court proceeding. 
The insurance agent impressed upon him 
that he had been investigating the matter 
for a considerable period of time, and said, 
‘If we keep on finding, find you sot the car 


penitentiaries. 


afire, they can give you from four to five 


years.’ It is difficult to conceive of any 
state of circumstances or any statement 
which would be calculated to put more fear 
into the uneducated mind of the appellant 
than that shown by this record.” 


Held: “. this case should be deter- 
mined by a jury. . . .” The judgment 
appealed from is reversed.—Lewis v. Motors 
Insurance Corporation. Florida 
Court. January 5, 1954. 3 
Cases (2d) 872. 


Supreme 
AUTOMOBILE 


Nonresident Service-of-Process 
Statute 


The North Carolina statute authorizing 
constructive service of process applies 
when the automobile is being operated by, 
or for or under the control, express or 
implied, of the nonresident. 


A salesman who traveled was 
traveling in a neighboring state when he 
was involved in an accident and was killed. 
His employers, the nonresidents of the state 
in which the accident occurred, were served 
constructively, that is, by obtaining service 
upon the Commissioner of Vehicles of the 
state in which the accident occurred. 


by car 


In apt time the defendants entered a spe- 
cial appearance and moved to vacate the 
attempted service of process, and to dismiss 
the action against them, alleging that at the 
time of the accident the automobile was not 
then under their control or direction, ex- 
press or implied. 


The motion was denied, and the denial 
affirmed by this court, because the defend- 
ants are not barred from alleging as a de- 
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fense to the action that the driver of their 
car at the time of the accident was not act- 
ing within the scope of his employment.— 
Winborne, Admx. v. Stokes et al. North 
Carolina Supreme Court. October 8, 1953. 
3 AUTOMOBILE CASES (2d) 950. 


When Judgment Is Satisfied 


Under the financial responsibility act a 
judgment will be considered satisfied and 
not unpaid when $5,000 has been credited 
on it, but a judgment for a larger amount 
is not extinguished, and an excess insurer 
is liable according to the terms of its 
policy. Indiana. 


First, the facts: The appellant insured’s 
operator’s license was suspended. To effect 
reinstatement, the insured applied for and 
was issued the appellant’s $5/10,000 opera- 
tor’s liability policy, and the appellant insur- 
ance company filed with the Commissioner 
of Motor Vehicles on behalf if its insured 
the Indiana Financial Responsibility Insur- 
ance Certificate. The pertinent provision of 
coverage is as follows: “ the legal 
liability of the Named Assured for accidents 
which occur while the Named Assured is 
personally in control, as driver, of any motor 
vehicle other than a motor vehicle owned 
or registered in the name of the Named 
Assured a 


The insured, while driving an automobile 
belonging to his father, allegedly struck 
and caused the death of the administrator’s 
decedent (appellee). 


In an action arising out of this accident, 
a judgment of $10,000 was rendered against 
the insured and the insurance company 
which had written the policy on the father’s 
car paid $5,000 cn this judgment, as that 
was the limit of its liability. 


In this action the deceased’s administrator 
seeks to recover the remainder of the judg- 
ment against the insured’s company. The 
insurer (appellant here) contends that the 
payment of the $5,000 on the judgment by 
the insurer of the automobile relieves it from 
liability and also that the insurance on the 
automobile was “concurrent insurance” 
within the meaning of this clause in its 
policy: “If, at the time of accident or loss, 
there be any other insurance on a risk cov- 
ered by this contract, valid or invalid, on the 
vehicle covered herein which would attach 
if this contract had not been written, then 
this contract shall be null and void to the 
extent of such other insurance.” 
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Held: As to the first contention of t 
appellant, under the financial responsibilj 
law, a judgment in excess of $5,000 sh 
be considered by the Commissioner of Mot 
Vehicles satisfied and not unpaid whe 
$5,000 has been credited on such judgmeni 
It was not the intent of the legislature 4 
impair, regulate or limit a contractual 
ligation voluntarily incurred. This lag* 
seeks only to prescribe the conditions und 
which the commissioner shall exercise th 
power of ‘suspension, its provisions havin 
no effect whatsoever on the contract of in 
surance existing between the appellant an 
its insured. 


This cz 
llinois w 
ence bet 


in pleasu 
loyees 


the title | 
hse iS W 
Second, the operator’s liability policy i#jct that 
sued also contained this clause: “. . . thahnd not ¢ 
if the named assured herein is covered undeferially a: 
a policy taken out by the owner or operatihy the 
of the automobile loaned to the namebersons | 
assured herein, then the coverage under thiff the av 
clause shall be excess coverage over aw 
above such other insurance.” Because of th 
clause the second contention as to th 
concurrent insurance of the owner of th 
car voiding this insurance is without meri, *. 
—Old Underwriters, Inc. v. Himsel, Adm p ia 
Indiana Appellate Court. December 1f ve! 
1953. 3 AutomosBILE Cases (2d) 930. Held: 
as not 1 
i condi 
kets thi 
licy as 
rfeiture 
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Misrepresentation 
as to Ownership—Waiver 


Where there is no intent to deceive, thge!”'y 
essential element of an automobile insug’””, Inc 


the 


ance policy is the use of the car, not th k 
» AUTOM 


title, says the Seventh Circuit. 


This insurance company had issued to 
corporation insurance coverage for ning 
automobiles, and other insurance. 
the nine cars insured was actually ownef 
by the son of the president of the corpora 
tion. The contract stated that 
could be used for business and _ pleasurd 
The president’s son did use his car ofte 
for business purposes. The son and hi¥ clusior 
car were involved in an accident and whe 
action was brought to recover for damages The P 
the insurance company refused to defend - as, 
and brought this action to have the polic) a 
declared void. . 
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ies; later, when the son sold this car and 
purchased another one, the new car was 
substituted in the policies. 


This case was decided under the law of 
llinois where the courts recognize a differ- 
kice between policies of liability coverage 
‘pid those covering fire, theft or other dam- 
bes to the automobile. However, where 
hpolicy provides that the car may be used 
m pleasure and in business and that em- 
Ployees and agents of the company may 
ise that car in either capacity, the essential 
‘ement of the insurance is the use and not 
‘Hie title to the automobile. So long as the 
ise is within the terms of the policy, the 
iMct that the owner of the car is an employee 
id not the corporation itself does not ma- 
@erially affect the risk or the hazard assumed 
y the insurer against liability to third 
rsons for injuries resulting from the use 
i the automobile. 


There is also a question of waiver. After 
nowledge of the true facts, the insurance 
ompany increased the coverage and treated 
Bie policy as being in full force and effect 

nd as including the car here involved under 
mie coverage. 


Held: In this instance the title of the car 
as not material to the risk and after breach 
{conditions and with knowledge of the 
kets this insurance company treated the 
licy as valid thereby waiving the prior 
brfeiture or the causes therefor.—Hawkeye- 
curity Insurance Company v. Presbitero & 
ims, Inc. United States Court of Appeals 
mr the Seventh Circuit. January 14, 1954. 
}AvroMosILE Cases (2d) 881. 


‘Breach of Provision 
gainst Encumbrances 


Where the fire, which destroyed a car, re- 
sulted from no fault of the insured, and 
had no relation to the insured’s encumber- 
ing the car, the loss is not within the ex- 
clusion. Mississippi. 


The policy on the insured’s automobile 
s made payable to a finance company, 
latter being the holder of a chattel 
ortgage. This chattel mortgage was paid 
ithin the term of the policy, and another 
Wortgage, this time with a bank, was placed 
non the automobile. No notice of the sec- 
nd encumbrance was given to the insurance 


bankment. The insured was dazed by the 
impact and was taken from the car by a 
passerby to a store a short distance from 
the scene of the accident. After resting a 
while the insured and his Good Samaritan 
returned to the scene of the accident only 
to find the car afire. 


The insurance company denied liability 
because of its exclusion clause regarding 
undeclared encumbrances. 


Held: In this case the clause is not a 
defense to the insurance company. The 
purpose of the clause is to remove the risk 
of temptation to the insured to damage or 
destroy the car, and of carelessness and 
indifference to the safety of the property. 
This loss did not result from such a risk. 
The act of the insured in encumbering the 
car bore no causal relation to its destruc- 
tion by fire. This fire would have occurred 
even though the automobile was not en- 
cumbered. 


Held: Judgment of the trial court for the 
insured affirmed. Martin v. Motors Insurance 
Corporation. Mississippi Supreme Court. 
January 4, 1954. 3 AutomMopILe Cases (2d) 
877. 


Short Shorts from the Courts 


New Mexico. . There was evidence 
that the cab driver could have seen the 
negligent pedestrian in time to avoid strik- 
ing her, so it was error to direct a verdict 
for the defendant.—Sanchez v. Gomez. New 
Mexico Supreme Court. July 7, 1953. 3 
AUTOMOBILE Cases (2d) 970. 


Virginia . . . Reversible error was com- 
mitted by the lower court in refusing to 
present the last clear chance from the de- 
fendant’s standpoint as well as from the 
plaintiff's. — Friedman v. Morris. United 
States Court of Appeals for the Fourth Cir- 
cuit. January 4, 1954. 3 AuTromMopILE CASES 
(2d) 925. 


Tennessee . . . The motorist, who was 
driving at a reasonable rate of speed, saw 
the eight-year-old boy when he was only 
five feet away; therefore the motorist was 
unable to avoid striking him.—Blackwell v. 
Allen. Tennessee Court of Appeals... Janu- 
ary 15, 1954. 3 AuromosBILe Cases (2d) 934. 

Pennsylvania . The trial court erred 
in refusing to take off a nonsuit since there 
was evidence that the defendant should have 
seen the three-year-old boy standing in the 
street.—Jones v. Carney. Pennsylvania Su- 
preme Court. October 5, 1953. 3 AutTomo- 
BILE Cases (2d) 884. 
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A REPORT TO THE READER— 
| 


Since there is some decisional conflict, it 
would be advisable for agency contracts to 
include the following clause: 


“In the event of termination of this agree- 
ment, the agent having promptly accounted 
for and paid over the premiums for which 
he may be liable, the agent’s records, use 
and control of expirations shall remain the 
property of the agent and be left in his un- 
disputed possession.” 


No discussion of this subject would be 
complete without mention of the recent and 
highly controversial case of B. L. Phillips & 
Company v. Pennsylvania Threshermens and 
Farmers Mutual Casualty Insurance Company, 
199 F. (2d) 244, known now as the Thresh- 
ermen case. In that case a general agency in 
Virginia had an agency contract, and op- 
erated through numerous local agents who 
reported the business through the general 
agency. The contract was terminated, and 
the company appointed many of the former 
subagents on a direct reporting basis. The 
court held that the business belonged to the 
general agency, and, in effect, prevented the 
company from acquiring the business through 
appointment of the subagents. It was es- 
sentially a question of whether the general 
agency owned the business produced by the 
subagents. The case is quite significant, and 
is still in litigation before the federal dis- 
trict court (remanded) on the question of 
damages. I understand that other issues 
may also be raised before the district court. 


Another very important recent case is 
Heyl et al. v. Emery & Kaufman, Ltd., 204 
F, (2d) 137. In this case the court ex- 


plained the broadened concept of expirations 
by saying: “The record known in insurance 
circles as ‘expirations’ is, in effect, a copy 
of the policy issued to the insured, which 
contains the date of insurance, name of the 
insured, expiration, amount, premiums, prop- 
erty covered and terms of insurance. Be- 
cause of the peculiar nature of the agency 
relationship, in that the casualty or fire 
insurance agent, in soliciting insurance busi- 
ness, does not solicit on behalf of any par- 
ticular company, but actually on behalf of 
the agency, and then allots the business to 
such one of thé companies represented by 
him as he may determine, it is generally 
held that since the information obtained in 
such solicitation and in the preparation of 
the policies is gathered by the agent at his 
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Continued from page 148 





own expense, the expirations are the pro 
c ” 7 
erty of the agent. 






However, the important part of the cay 
is the importance of the so-called covenant 
not-to-compete in view of the potentid 
right of a seller of his agency to continy 
to solicit the business of his former clients 
The court said: “It further appears fron 
the testimony that this value is subject t§ 
division and diminishment, dependent 
any case upon whether the seller conveys 
not only the expirations record, but as4 
part of the sale, likewise agrees to discon 
tinue insurance solicitation, at least for 4 
reasonable period of time. The legal effec 
of such an agreement is to grant the pur 
chaser the exclusive right to the use an 
benefit of the expiration records.” 

In the November, 1953 issue of thé 
American Agency Bulletin, at page 74, Mr 
George S. Hanson, associate counsel of th 
National Association of Insurance Agents 
commented on this phase of the case, @ 
follows: “What the Court was referrin 
to in the above quoted section was a ‘Cove 
nant not to compete’ which the Nationa 
Association of Insurance Agents has long 
recommended to be included in any agree 
ment for the purchase of an agency in ordel 
to afford the purchaser the full use and en 
joyment of what has been purchased. |i 
the covenant not to compete does not at 
company the transfer of expirations accort: 
ing to this court, the value would be great! 
diminished, Such was the testimony give 
in this case. One witness stated that th 
purchaser, where such a covenant was no! 
included, would probably obtain about } 
per cent of the renewals, and if the seller 
were not bound to refrain from the ws 
of the expiration records, he would be abl 
to secure the remaining 95 per cent. 
















































“However, even without the accompany 
ing covenant, transfer of a list of expire 
tions would have some value in that it woul 
furnish ‘leads’ which would give the pur 
chaser an opportunity for timely solicitatior 
of an insured just before his existing insur 
ance expires, with consequent opportunit) 
to secure the business.” 
















In conclusion, it should be apparent that 
rights to the expirations is a most valuable 
right. Such right should not be 
casually. Where at all possible, all aspects 
of the ownership should be covered by contratt 
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Sn Futwee Lsaswes 


In A RECENT ISSUE of the University of Chi- 
cago Law Review we found an interesting 
comment discussing pre-existing disease and 
accident insurance. This is quite a problem 
when presented to the claim department and 
to the courts, and we think you will enjoy 
reading the comment. 

e 
Some of the technical administrative prob- 
lems in connection with converting group hos- 
pitalization insurance into a credit against the 
hospital bill are reported by L. A. Orsini, 
manager of the Group Division of the Bureau 
of Accident and Health Underwriters. 

e 
FREDERICK T. BERNHARD, claim manager of 
the Home Life Insurance Company of New 
York, has prepared a paper on the definition 
of a “‘hospital’’ cnd a “‘physician’’—an inter- 
esting as well as helpful analysis. 

2 
Mer. 5. WILLIAM JANIS, a New York CPA, 
analyzes some of the tax problems of a trans- 
feree of a life insurance policy. 

2 
THE UNIVERSITY of MIAMI (Florida) will hold 
its second annual insurance conference next 
month, and we are planning to use many of 
the papers in a forthcoming issue. 








